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Issues Involved In 
A Unified And Coordinated Federal Program 
For Transportation 


[The Sawyer Report *] 


PART ONE 
THE NATURE OF THE FEDERAL TRANSPORTATION PROGRAM 


A review of Federal programs and activities in the field of trans- 
portation must begin with an effort to determine the major objectives of 
the Government. In view of the multiplicity of Federal statutes which 
concern transportation and the many agencies which have responsibilities 
of one sort or another with respect to transportation, this determination 
of objectives is no easy task. 


*Following is correspondence between President Truman and Secretary of 
Commerce Sawyer, as well as the President’s Statement at the time Mr. Sawyer’s 
Report was released: 


THE WHITE HOUSE 


WASHINGTON 
August 30, 1949 


My dear Mr. Secretary : 


| have for some time been concerned about the need for greater coordination of 
Federal policies and programs relating to transportation. The transportation industry 


directly affects the economic well-being of the nation as a whole. Its services enter 
into the production and distribution of almost all of our national output; it plays 
an important part in the cultural and social unity of our Nation; it is vital to our 
military preparedness. 

To help assure the availability of necessary transportation services, the Federal 
Government has undertaken various responsibilities for regulating and promoting 
this industry. It also provides, either directly or indirectly, such fests facilities as 
roads, airports, river and harbor improvements, and navigation aids. Federal ex- 
penditures for all of these purposes now approach $1.5 billion per year. 

At the present time, these various Federal programs are administered by a num- 
ber of agencies, each concerned with a limited sector of the over-all transportation 
industry. A unified and coordinated Federal program for transportation is clearly 
essential in order to assure maximum benefits from the Government's activities in 
this field. In a broader sense, such a program is necessary to assure the public the 
most efficient and economical transportation service. 

As a first step in this direction, | should like to have the Department of Com- 
merce prepare for my consideration a report outlining the major policy issues which 
need to be resolved at this time in order to achieve maximum effectiveness and con- 
sistency of Federal programs in the transportation field. I would like to have such 
a report by December |, 1949, and plan to use it as a basis for discussion of these 
problems with the various agencies concerned with transportation. 

I should also like to have your views on the possible desirability of having the 
Department of Commerce conduct, on a continuing basis, broad studies relating to 
Federal transportation policies and programs. | suggest that you discuss this matter 
with the Director of the Bureau of the Budget, with a view to developing specific 
plans for my consideration. 

Very sincerely yours, 


Harry S. TRUMAN 
The Honorable, 


The Secretary of Commerce 
—I7i— 
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THE SECRETARY OF COMMERCE 


WASHINGTON 25 
December 1, 1949 
My dear Mr. President : 


In response to the request made in your letter to me of August 30, 1949, | trans- 
mit herewith my report setting forth the major policy issues which need to be re 
solved in order to achieve maximum effectiveness and consistency of Federal pro- 
grams in the transportation field. | have endeavored in this report to do something 
more than give a list of alternatives, feeling that it would be more helpful to you in 
a consideration of a future transportation program if the issues were outlined around 
a framework of policy. The policy or policies set forth will, in my judgment, pro- 
duce significant results in the development of a sound Federal transportation 
program. 

The basic materials for the report were prepared by Dr. Paul M. Zeis and his 
staff, and Mr. Frank L. Barton of the Department of Commerce. The Department 
has reviewed the report with three consultants: Mr. C. E. Childe, Washington, D. 
C., Dr. James C. Nelson of the Washington State College, and Mr. Ernest W. 
Williams of Columbia University. 

During the preparation of this report, Federal agencies with a responsibility or 
an interest in transportation policy were asked to present their views. These views 
in each case were given careful consideration. The conclusions, however, which the 
report sets forth are those of the Department of Commerce alone. We have called 
to the attention of the affected agencies the statement in your letter to me of August 
30 that you intended to use this report “as a basis for discussion of these problems 
with the various agencies concerned with transportation” and that opportunity will, 
therefore, be given for the affected agencies to place their views before you. 

The Department has not undertaken to consult with affected industries. | assume 
that any program involving changes in Federal organization or in legislation dealing 
with transportation will be preceded by ample opportunity for interested industries 
to present their views. : E 

Your letter also asked for my views on the “possible desirability of having the 
Department of Commerce conduct, on a continuing basis, broad studies relating to 
Federal transportation policies and programs.” The Department has for some time 
been engaged in such work on a very modest scale. My report clearly indicates the 
need for an extension of this activity which, in my judgment, the Department should 
undertake promptly. 

Respectfully yours, 
The President CHARLES SAWYER, 


The White House Secretary of Commerce. 





STATEMENT BY PRESIDENT TRUMAN 


On August 30, 1949, I requested the Secretary of Commerce to prepare for my 
consideration a report outlining the major policy issues which need to be resolved 
in order to assure maximum effectiveness and consistency of Federal programs In 
the field of transportation. The Secretary has recently transmitted his report in 
response to my request. ba 

The issues raised in this report deserve careful consideration within the Govern- 
ment and by the general public. The adequacy and efficiency of our transportation 
services have a direct impact upon the well-being of our peacetime economy, an 
upon our defense preparedness. It is essential that Federal programs, covering 4 
wide range of regulatory and promotional activities, make the maximum possible con- 
tribution to a healthy and balanced transportation system. : 

I am requesting all Federal agencies which have responsibility for transportation 
matters to give me their views on the policy questions raised in this report. Wit 
the cooperation of such agencies, immediate and continuing attention will be given to 
the exploration of these important problems. 


(12-12-49) 
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Major Objectives of Federal Transportation Policy 


The transportation industry, while important in itself, is primarily 
a service industry whose significance is based upon its use by every group 
of the national economy. Transportation is essential to the farmer, the 
businessman, the manufacturer, and the consumer. An adequate and 
low-cost transportation system is necessary to further the development 
of our present highly industrialized economy and our resources. The 
basic objective of Federal transportation policy must be the establishment 
and maintenance of a transportation system which is adequate to meet the 
growing needs of commerce, industry, and agriculture as well as those of 
the general public for economical and efficient transportation service. 
is The needs of national defense are of course of major importance. 
As will be indicated later, supplementary objectives exist within the 
y. framework of this over-all objective but the development of an adequate 
and low-cost transportation system is the keystone of Federal transpor- 
or tation policy. 


Se Term Ff 





. For many years the railroads constituted the sole source of trans- 
d portation service available to most of the Nation’s population. Service 
ist was sometimes poor or discriminatory in character. Rates likewise were 
ns often unreasonably high or discriminatory between different types of 
Il users or different localities. As a result the Federal Government gradu- 
- ally entered the field of transportation regulation to protect the user 
ng of transportation service from unreasonable or excessive rates and 
ies charges and from discriminatory treatment with respect to either rates 
he or service. At first this type of regulation in the user interest was ap- 
to plied only to railroads; in the course of time, however, the same concept 
me of regulation was applied in greater or lesser degree to the other forms 
he of transportation. The concept of protecting the user through regula- 
id tion has become a firm Federal policy and is applied to all portions of the 

transportation industry in varying degrees. 

Policy of Competition 

With the development of motor transport and aviation, and the re- 
vival of inland waterway transportation, a new Federal transportation 
objective materialized: the preservation for the transport user of efficient 
my and economical services through the maintenance of competition among 
.~ the various forms of transportation. While there have been minor de- 
in partures from this principle, it is fair to state that the Federal Govern- 
ment has in general tried to encourage competition between railroads, 
Tn motor carriers, domestic water carriers and air lines on the assumption 
a that competition would result in more adequate, economical and efficient 
. 8 service for the various users of transportation. In part, this policy of 
‘on- fostering competition has been carried out even where the various types 
of transportation are subject to a common regulatory authority as in the 
ith case of the Interstate Commerce Commission ; in part the policy has been 
“ red carried out through separate regulatory and promotional agencies deal- 


ing with particular forms of transportation, as in the case of the Mari- 
time Commission and the Civil Aeronautics Board. 
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This policy of competition has been pursued even further by leaving 
certain portions of the transportation industry unregulated. The un- 
regulated services offer vigorous competition with the regulated carriers. 
Finally, through providing basic facilities such as navigable waterways, 
highways, airports and airways, as well as through the direct payment of 
subsidies to new forms of transportation as in the case of air transporta- 
tion, the Government has intensified competition between the different 
types of carriers. The basic objective, however, is still the same, to insure 
an adequate supply of low-cost transportation for the Nation’s commerce, 
industry and agriculture. 


New Concepts in Regulation 


As various new types of transportation developed and as old types 
became restored to health, regulatory controls were extended over all or 
parts of these transportation services. It soon became clear that the 
exercise of regulation might in itself impair the growth and efficiency of 
different types of transportation and the full and effective competition 
between them which were deemed essential in the public interest. Ac- 
cordingly, an additional Federal transportation policy was developed in 
connection with the regulated portions of the industry. This policy, 
clearly stated in the Transportation Act of 1940, was that regulation 
should be designed to permit the optimum use of transportation re- 
sources ; and that this could best be done through preserving the inherent 
advantages of each type of transportation. In concrete terms this meant 
that rate and service regulation was to be exercised in such a way as to 
insure that each form of transportation would perform those types of 
services for which it was peculiarly well adapted. 

While Federal transportation policy was moving in these directions, 
other developments occurred which represented a considerable shift in 
emphasis and a possible modification of the basic policy. Specifically, 
what happened was a transfer of attention from the needs of the user of 
transportation service to the needs of the transportation industry itself. 
The new approach still had as its basic objective the ultimate preserva- 
tion for the transportation user of the best and cheapest transportation 
service, but this objective was sometimes subordinated to the more im- 
mediate needs of the carriers. Beginning with the Transportation Act 
of 1920, the Federal Government became increasingly concerned with the 
financial health of various segments of the transportation industry. This 
concern was first apparent in the case of the railroads but a similar 
tendency later appeared in connection with motor carriers, air lines, and 
both domestic and foreign water carriers. Whereas previous regulatory 
activities had been almost entirely in the interests of the transportation 
user, emphasis shifted to regulation which would protect the financial 
health of the carriers. ; 

While previous policy had emphasized the desirability of competi- 
tion between and among carriers as an additional protection for the 
transportation user, the new approach was to place restrictions upon 
competition through control over entry into business and through the 
exercise of minimum rate authority. The Federal Government soon found 
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itself fostering and promoting competition on the one hand and restrict- 
ing it on the other. Likewise it was conducting simultaneously regu- 
latory activities designed to protect the transportation user and other ac- 
tivities primarily in the interests of the established transportation indus- 
try. These various activities were not necessarily in conflict since they 
all related to the ultimate objective of providing the public with econo- 
mical and efficient transportation service but in their application in 
concrete cases elements of conflict did arise. 


National Defense Aspects of Federal Promotion of Transportation 


Certain other transportation programs have been embarked upon 
to meet other national needs. Particular forms of transportation, such 
as overseas shipping and both domestic and overseas air transportation, 
have received special aid and assistance on the grounds that they are 
essential for national defense purposes. It is true, of course, that other 
justifications have been advanced for promoting the merchant marine and 
the air transportation industries in addition to national defense considera- 
tions. 

In the case of merchant shipping, for example, it has been argued 
that this country needs a foreign trade fleet to protect our foreign trade 
against discrimination and excessive transportation charges. In the case 
of air transportation both direct and indirect subsidies have been sup- 
ported on the ground that this new form of transportation is an infant 
industry and needs assistance during its developmental period. None- 
theless in the case of both shipping and air transportation the really 
impelling consideration behind Federal promotional policies has un- 
doubtedly been the contribution which it is assumed each type of trans- 
port would make to the Nation’s defense. 

The Federal Government has also become increasingly aware of the 
fact that other portions of the transportation industry are essential to 
national defense and must be maintained in good condition. The critical 
problem arises when assistance furnished one type of transportation 
deemed essential for the national security has a detrimental effect upon 
other types of transportation which are also needed in the event of an 
emergency. In theory it should be possible to achieve a balanced pro- 
gram in meeting national defense objectives but in practice this involves 
considerable difficulty, primarily because capacity needed for an emer- 
gency may be excessive or uneconomic in peace. For example, aid to 
shipping and air transportation could be carried to the point where it 
would weaken rail transportation services essential to national defense. 


Transportation Promotion in Other Federal Programs 


The Federal Government has undertaken other aids in the transport 
field which, though they have some relationship to national defense, are 
justified primarily on other grounds. These include the development of 
navigable waterways and the improvement of systems of primary and 
secondary highways in conjunction with the states. One objective of 
these promotional activities has been to foster and promote competition 

tween different types of transportation service in order to provide for 
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the user the best and most economical transportation service. A second 
objective has been the development of natural resources. A third ob- 
jective has been the opening up of areas which hitherto did not have 
access to economical transportation. Federal land grants to the railroads 
were made primarily with this objective. In the case of inland waterway 
development, several different objectives, sometimes complementary and 
sometimes conflicting, may be sought simultaneously. Such objectives 
include navigation development, power development, irrigation, and 
flood control. In the case of highway transportation the development 
of new roads, particularly in areas where existing rail or water trans- 
portation is limited, results not only in improved transportation but in 
the more productive utilization of land, forests, and mineral resources. 

All of these promotional activities in the transport field affect the 
transportation system as a whole and operate sometimes to the benefit as 
well as the detriment of other forms of transportation. Achieving 
coordination between and among such promotional activities and harmo- 
nizing their results with other Federal transportation policies and 
activities is an exceptionally difficult and controversial undertaking. 

The fact that this report does not include any major discussion of 
Federal promotional activity for railroad transportation is due, of course, 
to the fact that the principal activity of the Federal Government con- 
cerning railroad transportation at present is in the field of regulation. 
It should be made clear, however, that Federal transportation policy 
must give major attention to sound and healthy railroads as a part of the 
transportation system. 


Promotion of Safety 


At least a brief note should be made concerning another objective 
which the Federal Government has pursued in the transportation field: 
Regulatory and to some extent promotional activities designed to insure 
a safe transportation industry since one of the major aims of Federal 
policy has been to protect the safety of persons and the security of goods. 
This particular objective of safe transportation has, of course, been 
emphasized in the case of air transportation and shipping and received 
somewhat less attention in the case of motor transportation and the rail- 
roads. In the motor transportation field the major responsibility has 
been left with the states. 


Labor Relations 


Since the transportation industry is of such overwhelming import- 
ance to the Nation at large, serious interruptions of service arising out of 
labor disputes have a devastating effect upon the economy. Accordingly, 
the Government has made unusual efforts in the transportation field to 
foster and promote good labor and management relations and practices 
and to provide machinery for the prompt settlement of disputes on a 
basis fair to both management and labor. 

Adequate discussion of the issues arising out of Federal programs on 
transportation safety and labor would result in too long a report. Ac- 
cordingly, the report is limited to the issues arising out of the various 











DECEMBER, 1949 





177 








promotional and economic regulatory policies and activities of the Gov- 
ernment. 


Problem of Achieving A Coordinated Federal Transportation Program 


In approaching the problem of achieving a coordinated Federal 
transportation program, one major question is whether the various ob- 
jectives which have been followed by Federal agencies in connection with 
transportation are harmonious. Another question is whether the various 
Federal activities are well adapted to accomplish the purposes for which 
they were intended or would alternative procedures produce more worth- 
while results? 

From the description already given, it is apparent that the possi- 
bility of conflict between the various objectives does exist in the legisla- 
tive mandates themselves. The probability of such conflict is, of course, 
intensified by the fact that actual control over Federal transportation 
activities is vested in a number of agencies which have mutually exclusive 
areas of operation and which have little, if any, machinery for effecting 
coordination with other parts of the Federal establishment also in the 
field. 

In more specific terms, there is at least an issue as to whether the 
promotion of air transportation has not proceeded at the expense of sea 
transport and vice versa. There is at least an issue as to whether the 
promotion of navigable waterways and certain uses of highways has im- 
paired the economic health of the railroad industry and made its regula- 
tion more difficult. Conversely, it has been claimed that the policies pur- 
sued by the regulatory authorities in regulating rail, motor, and water 
transportation have rendered less effective part of the Federal expendi- 
tures made to promote water and motor transportation. 

Finally, our policy of competition between different types of trans- 
portation has been subject to attack both on the ground that it has not 
been effective and on the ground that in any case it is not a wise policy to 
pursue. Those who claim that it is not effective argue either that por- 
tions of the transportation industry are unfairly subsidized or, con- 
versely, that restrictive regulation has prevented the optimum use of 
transportation resources since rate regulation does not necessarily favor 
the most efficient carrier. Those who argue against the whole concept of 
competition between carriers assert that what is really needed by the gen- 
eral public is a coordinated transportation plant to prevent wasteful 
competition between carriers and a consequent waste of transport re- 
sources. 

Thus far the problems of achieving a coordinated transportation 
program have been viewed only in the broadest perspective. Hereafter 
it is proposed to analyze in much greater detail some of the specific issues 
which arise out of the various Federal policies and activities. In doing 
this, the report assumes that the basic objective of Federal transporta- 
tion policy is the establishment and maintenance of a transportation 
system adequate to meet the needs of commerce, industry, and agricul- 
ture as well as those of the general public for economical and efficient 
transportation service and with due consideration for national defense. 
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In the case of promotional activities, except in special cases where 
national defense considerations are urgent, the proper test of any activity 
is whether it results in a new or improved or more economical transpor- 
tation service which is really needed. In the case of regulatory activities 
the proper test of any particular regulatory program is whether it will 
produce for the general public improved and low-cost services which are 
available to everyone on a nondiscriminatory basis. 





PART TWO 
FEDERAL PROMOTIONAL ACTIVITIES 


One major aspect of Federal transportation activities is the large 
and rapidly increasing expenditure which the Federal Government makes 
to promote various types of transportation. These programs include the 
provision of basic facilities, such as navigable waterways, airports, air- 
ways, and public roads, the direct payment of subsidies, the furnishing 
of indirect financial assistance, and on occasion direct Federal construc- 
tion of transportation equipment or operation of transportation services. 
The Federal Government historically has promoted the development of 
all major forms of transportation, including the railroads. 


Provision of Facilities 


From the standpoint of Federal financial outlay, the most significant 
Federal promotional activities in the transport field are those which in- 
volve the provision of basic facilities. Total Federal expenditures for 
this purpose are nearly $1 billion a year and, judging from the programs 


proposed by the responsible agencies, the total Federal outlay is likely to 
increase. 


Navigable Waterways. One major facility which the Federal Gov- 
ernment has provided increasingly over the past 30 or 40 years is navi- 
gable waterways. Such facilities are provided free of charge for the 
users through construction and maintenance activities which are per- 
formed for the most part under the jurisdiction of the War Department 
and the supervision of the Chief of Engineers. The Federal Govern- 
ment through the activities of the Army Engineers contributes directly to 
water navigation through the dredging of channels to adequate minimum 
depths, the construction of dams and locks to maintain water level for 
navigation purposes, the dredging of harbors, and the continued main- 
tenance of navigation works. Many waterway projects with which the 
Army Engineers are concerned are not, however, for navigation alone, 
but are mutiple-purpose projects providing various combinations of 
navigation, flood control, generation of electric power and irrigation. 

At the end of the fiscal year 1949 the Army Engineers had completed 
and were actively maintaining 190 harbors, 27 thousand miles of im- 
proved channels, and 400 locks and dams. Appropriations for construc- 
tion projects totaled nearly $8814 million during the fiscal year 1949 and 
appropriations for maintenance and operation equaled another $70 
million. Total expenditures by the Army Engineers for new work on 
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navigation projects now exceed $2 billion and expenditures for main- 
tenance on the same projects exceed $1 billion. 

Before a particular waterway improvement for navigation purposes 
is undertaken, a survey is normally authorized by the Congress and is 
then made by the Corps of Engineers through the Division Engineer and 
submitted to the Board of Engineers for Rivers and Harbors for review 
and recommendation. In making such surveys and reaching conclusions 
as to whether a particular project should or should not be undertaken, 
the Board is required by statute to consider the amount and character of 
commerce which will be benefited by the improvement, the relation- 
ship of the cost of the improvement, both construction and maintenance, 
to the commercial interests involved, and the necessity for the work, to- 
gether with the propriety of its being undertaken, continued, or main- 
tained at the expense of the United States. It is obvious that the statu- 
tory requirements provide only a very general sort of standard to guide 
the Engineers in reaching their conclusions. It is understood, however, 
that in specific cases the Engineers undertake to measure the transporta- 
tion savings which would result from the completion of the project and 
to compare them with the cost of amortizing and maintaining the project. 
Where the transportation savings on the traffic which the Engineers 
think will use the waterway exceed the cost of amortization and main- 
tenance, a favorable report is usually made. 

It is not clear whether the Engineers in recommending specific proj- 
ects take into account the effect which a particular project might have 
upon other forms of transportation, but in general it is believed that this 
factor is not weighed in reaching a decision to recommend a particular 
waterway improvement. For the purposes of this report no survey has 
been made to determine whether the anticipated benefits from particular 
projects have actually materialized although there is a general impression 
that in many cases the traffic which subsequently developed on the water- 
way was far less than that assumed when the project was recommended. 


Public Roads. The second major area in which the Federal Govern- 
ment spends money for the provision of basic facilities is roads. The 
Federal roads program is under the general direction of the Bureau of 
Public Roads, now a part of the Department of Commerce. This pro- 
gram has undergone considerable expansion with the passage of time. 

The Bureau of Public Roads operates under authority basically 
established by the Federal Highway Act of 1921, which has been amended 
in detail, but not in purpose or general objective, by a series of subse- 
quent statutes of which the latest and most important are the Federal 
Aid Highway Acts of 1944 and 1948. These latter acts provide that of 
Federal funds devoted to highways 45 percent must be expended for 
projects on primary roads in the Federal aid system, including urban 
extensions of such roads, 30 percent for the improvement of selected 
roads in the Federal aid secondary system, and 25 percent for work on 
Federal aid highways in urban areas having a population of 5000 or 
more. Federal money spent on primary roads is apportioned among the 
several states according to a formula taking into account area, popula- 
tion, and road mileage, with equal weight given to each factor. In the 
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ease of secondary roads money is apportioned among the several states 
according to a formula taking into account area, rural population, and 
mileage, with equal weight likewise given to each factor. In the case of 
highways in urban areas, Federal money is apportioned among the several 
states according to the ratio of population in municipalities of 5000 or 
more. 

Thus, the Bureau of Public Roads is restricted in its application of 
the Federal assistance to highway systems of classes defined by law and in 
extent specifically or generally limited by law. The law also fixes the 
amount of money to be spent in any particular state. Actual expenditure 
of the funds awaits the development of programs by each of the states 
and the approval of programs and constituent projects by the Bureau of 
Public Roads, but programs and projects are necessarily confined within 
the limits of the defined and established systems. Within these limits set 
by Congress, the Bureau has wide discretion in determining which proj- 
ects it will approve and in setting the technical standards with which it 
requires compliance. 

In general the Federal road program has been on the basis of a Fed- 
eral matching of state funds for actual construction work although in the 
ease of the provision of the right-of-way the Federal percentage of the 
cost does not normally exceed one-third. With respect to certain inter- 
state trunk routes, now totaling approximately 38 thousand miles and to 
be expanded to 40 thousand miles, the Bureau of Public Roads now favors 
enlarging the Federal contribution beyond 50 percent. On this basic 40 
thousand-mile trunkline system a recent survey has revealed, according 
to the Bureau of Public Roads, the existence of structural deficiencies, 
correction of which it is estimated will cost $11 billion, approximately 
half of which is required in rural areas and half in urban communities. 
The Bureau of Public Roads feels that speedy action to correct these 
deficiencies is desirable from the standpoint of national defense, com- 
mercial need and safety. 

In implementing the Federal-aid programs, the Bureau of Public 
Roads is guided by standards developed and agreed upon jointly with 
the American Association of State Highway Officials, founded upon ex- 
tensive research which has determined the technical characteristics of 
highways required for the efficient accommodation of traffic of known 
volumes and compositions. Federal-State highway planning surveys are 
continuously conducted to determine the volume and composition of 
traffic on all parts of the Federal-aid systems, and record the existing 
road conditions. The undertaking of improvement projects is determined 
by the eventual necessity of replacement of outworn or obsolescent facili- 
ties, and at such time the standards applied in the reconstruction are 
those predetermined and agreed upon as essential for the service of the 
known present and estimated future traffic. The Bureau of Public Roads 
and the State highway departments jointly exercise in the manner de- 
scribed a discretionary authority to determine the time and character of 
construction and reconstruction. 

In view of recent proposals to enlarge the Federal share of highway 
improvement costs more attention should be given to striking an ap- 
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propriate balance between Federal, state, and local activities in the high- 
way field. The present program of the Bureau of Public Roads is con- 
cerned not only with a 40 thousand-mile interstate trunk system but with 
nearly 600 thousand additional miles of highway, much of which might 
be considered of secondary importance from a national standpoint and 
primarily of concern to states and local areas. 

Airports and Airways. The Federal Government has also expended 
large sums of money in the provision of transportation facilities in the 
field of aviation. These facilities take two general forms—airports and 
airways. General administration of the Federal programs with respect 
to these facilities is entrusted to the Civil Aeronautics Administration 
which for many years has been part of the Department of Commerce. 

In connection with the provision of airways, the CAA builds, oper- 
ates and maintains an extensive system of radio and radar aids to navi- 
gation, including both terminal aids and aids for air traffic on routes be- 
tween terminals. Expenditures for this system of airways involve con- 
siderable amounts as evidenced by the fact that during the four fiscal 
years 1947 through 1950 obligations to be incurred by the CAA for es- 
tablishment and maintenance of the Federal airways system are estimated 
to be approximately $330 million. Moreover, it should be noted that the 
CAA is now in process of converting its present system of airways into a 
new improved system which will eventually provide all-weather air 
navigation and traffic control. The new system, known as the RTCA 
program because of the sponsorship of the Radio Technical Committee for 
Aeronauties, is designed to permit air navigation under all types of 
weather conditions. It will require substantially increased expenditures 
on the airways. 

In sponsoring the extensive system of airways just referred to, the 
CAA is operating under its general statutory authority to foster civil 
aviation and ‘‘to designate and establish such civil airways as may be 
required in the public interest.’’ The statutory provisions fail to pro- 
vide any clear guideposts by which the CAA Administrator can gauge 
the nature and extent of the airways system which Congress intended to 
provide. The RTCA program has been justified on the ground that its 
installation would result in increased safety, reliability and economy so 
far as commercial air transport services were concerned and that the net 
result would be an expanded air transport system which required less 
assistance in the form of mail subsidies. Likewise the new system is con- 
sidered to have substantial benefits from the standpoint of national de- 
fense. It is difficult to measure the extent of these benefits and evaluate 
them in terms of the cost of the projected RTCA system. 

Another promotional activity carried out by the CAA is the promo- 
tion of airport construction programs under the provisions of the Federal 
Airport Act. Operating under the general authority conferred by this 
Act, the CAA has prepared, and makes annual revisions in, a national 
plan for the development of public airports. As in the case of roads, the 
actual financing of airports is a joint project with the Federal Govern- 
ment defraying up to 50 percent of the construction cost and the state or 
municipal governments paying the remainder. For the acquisition of 
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land and interests in air space, however, the Federal share is not to ex- 
ceed 25 percent. In the administration of the airport program, 75 per- 
cent of the appropriations available for projects in the states are allocated 
among the several states on the basis of a formula which takes into ae- 
count both area and population. The remaining 25 percent constitutes a 
discretionary fund which the Administrator uses to pay the United States 
share on approved projects which he deems most appropriate for carrying 
out the national airport plan, regardless of the states in which such 
projects are located. 

With the exception of the formula for allocating Federal airport 
funds among the several states and with the further exception that the 
Congress has thus far appropriated only a limited portion of the $500 
million program, relatively few guideposts exist to help the CAA Ad- 
ministrator in the implementation of the airport program. Within the 
limits noted above, he is left with a virtually free hand to determine what 
airports should be built and where they should be built. He also has a 
great deal of latitude in choosing between large and small airports. It 
is true that in the airport plan which was developed the CAA indicated 
some 5,000 airports which need to be developed or improved. Nonetheless 
the size of the projected program indicates that a great deal of choice 
rests in the hands of the Administrator in deciding which portions of it 
are to be implemented in the near future, and for this purpose he has only 
the very general guideposts of the Act. 

In developing the program the Administrator is directed under the 
law to take into account the needs of both air commerce and private 
flying, to consider technological developments in the science of aeronau- 
tics, to weigh the growth of civil aeronautics, and to apply whatever other 
considerations he deems appropriate. The CAA has, of course, under- 
taken to develop more detailed standards than the exceptionally broad 
considerations indicated above. The agency is making a series of use 
surveys of terminal areas aimed at bringing greater precision in future 
planning. These surveys attempt to estimate future traffic volume. Like- 
wise in conjunction with the development of small airports, the CAA 
takes into account its own appraisal of the future of private flying. For 
specific projects, the CAA also considers what other airports are available 
in the same general region, takes into account whether the local sponsor 
is able to complete its share of the undertaking, and endeavors to measure 
the project’s usefulness from the national defense standpoint. In the 
absence of specific information with respect to probable traffic density 
many projects have necessarily been approved primarily on the basis of 
the best available judgment of the need for the facility. 


Facilities and Services Furnished by Coast Guard and Other 
Agencies. The Coast Guard has the responsibility for establishing and 
maintaining aids to navigation, including lighthouses, buoys, radio bea- 
cons, radio direction range finder stations, and the U. S. Loran System, 
all of which are indispensable to the efficiency and safety of shipping and 
aviation. The Coast Guard likewise investigates marine disasters, ap- 
proves ship design, and inspects vessels and crews. 
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The Coast and Geodetic Survey in the Department of Commerce has 
as its major responsibility the provision of aids for water and air trans- 
portation. In carrying out this function the Coast and Geodetic Survey 
works closely with the Coast Guard. The latter agency furnishes in- 
formation necessary to maintain accurate nautical and aeronautical 
charts, provides airplanes by agreement for the aerial photography of 
coastal sections in advance of surveying operations and the flight check- 
ing of aeronautical charts and shares available dock storage and shore 
facilities with the Coast and Geodetic Survey fleet. 

The Weather Bureau furnishes extensive weather services to various 
branches of the transport industry, in particular to aviation and shipping. 
It works closely with the Coast Guard and the Civil Aeronautics Adminis- 
tration on problems concerned with safety in shipping and aviation. 

The Tennessee Valley Authority, as a part of its program, promotes 
navigable waterways in the area with which it is concerned. The furnish- 
ing of such direct and indirect services as these can be regarded as the 
furnishing of basic transportation facilities by the Federal Government. 


Characteristics of Transport Facilities Programs. The significant 
facts about the Federal transport facility programs are: 


1. In almost every case a promotional agency is responsible for 
providing only a single type of facility useful for only one form of trans- 
portation. 

2. The promoting agencies have for the most part only very broad 
and general standards established for them by statute to guide them in 
carrying out their respective programs. In a few cases the general statu- 
tory standards have been supplemented by detailed administrative stand- 
ards but in most cases this has not been true. 


3. Each promotional agency has been the judge of the merits of its 
own promotional activities, and has naturally become convinced of their 
great importance. 

4. In several important cases the basic transport facilities are pro- 
vided without charge. This makes it difficult to measure the utility of 
the separate programs in terms of the willingness of users to pay for the 
use of the facility. 


5. There has been little coordination between the various facility 
programs. Each program is carried on with little or no relation to the 
others. 


Need for Measuring Utility of Programs. While development and 
coordination of the Federal facility program as a whole involves organi- 
zational matters, other considerations deserve examination with respect to 
the various facility programs. One is the development of more effective 
yardsticks to measure the utility of the individual programs. One such 
yardstick, which might well be considered immediately, is the general 
system of user charges. Careful study should be made of the areas in 
which user charges are not now in effect. In those areas such as roads 
in which user charges already apply, it is desirable to determine whether 








184 I. C. C. PRACTITIONERS’ JOURNAL 





each type of user is paying his fair share. Since the facilities are pro- 
vided for the benefit of transportation users directly or for the benefit of 
transportation companies who in turn supply services for the using 
public, it might be desirable for the Government to recapture an import- 
ant part, and in some cases, all of its expenditures. In some cases, of 
course, defense considerations or the need to accelerate the development 
of particular services or areas may temporarily justify the furnishing of 
facilities at Government expense. 

The imposition of charges, moreover, could provide concrete evidence 
of the actual value of the various aids which were being supplied. Fail- 
ure of the users to utilize facilities for which some charge was made 
would suggest that such facilities are not economically justified. On the 
other hand, the prompt and adequate payment for other facilities might 
suggest that additional emphasis be placed on those parts of the program 
which the public was willing to support. It is recognized that wider 
imposition of user charges raises complicated problems which need to be 
explored. Nonetheless, the Federal Government should undertake to 


study and resolve the issue of assessing user charges as speedily as possi- 
ble. 


Construction and Operating Subsidies 


A second major area of governmental promotional activity is the 
provision of subsidies to particular transportation companies and, in 
some instances, to the manufacturers of transportation equipment. The 
significant subsidy programs are the construction and operating subsidies 
for shipbuilders and ship operators administered by the Maritime Com- 
mission and the program of air mail payments to air carriers adminis- 
tered by the Civil Aeronautics Board. 


Shipping Subsidies. The current subsidies to shipping and ship- 
building have their origin in the Merchant Marine Act of 1936, which 
provided for the Maritime Commission and authorized that agency to 
grant construction differential and operating differential subsidies for 
the construction and operation of vessels. The direct subsidies provided 
for in the 1936 legislation replace an earlier system of indirect subsidies 
through mail payments which was subjected to wide criticism on the 
ground that the benefits of the mail payments accrued to a few favored 
eompanies. Moreover, the previous system did not result in the construc- 
tion and operation of an efficient modern fleet of ships, the presumed 
objective of the subsidy assistance. 

The purpose of the construction differential and operating differen- 
tial subsidies is to place American shipbuilders and American ship opera- 
tors on a parity with foreign operators since ships generally cost less to 
build and operate under foreign flags. The Merchant Marine Act of 1936 
permits any citizen of the United States to make application to the Mari- 
time Commission for financial aid in the construction of new vessels, 
provided that the vessel is to be used on an essential foreign trade route 
of the United States and meets the approval of the Commission. The 
Commission contracts to have the vessel built in a United States shipyard 
and at the same time enters into a contract for the sale of the vessel to the 
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applicant at a price corresponding to the estimated cost of building the 
vessel abroad. The reduction in price under the cost of building the 
vessel constitutes the amount of the construction differential subsidy. 
It should be noted that special features which are included in vessels 
primarily from a national defense standpoint are paid for by the Govern- 
ment. Exclusive of these national defense features paid for entirely by 
the Government, the construction differential subsidy is normally not 
supposed to exceed one-third of the American construction cost although 
the Commission, on the basis of specific evidence of wider differentials 
between American and foreign costs, may by affirmative action authorize 
an allowance up to a maximum of 50 percent of the United States con- 
struction costs. 

Usually, vessels on which construction differential subsidies are 
paid are operated by lines which receive operating subsidies for the 
maintenance of service on essential trade routes. 

The operating differential subsidy is based on the same general con- 
cept as the construction differential subsidy; the differential between 
American and foreign costs. The amount of the subsidy is not supposed 
to exceed the difference in cost between operating the vessel under the 
United States flag and what it would cost to operate a similar vessel under 
a foreign flag. Differences in cost which the Commission takes into ac- 
count in determining subsidies include wages and subsistence, insurance, 
maintenance and repairs. It should be noted that operating subsidy pay- 
ments are subject to recapture under certain circumstances since, in the 
ease of subsidized lines, the Government is entitled to recapture one-half 
of the profits in excess of 10 percent per year upon the capital necessarily 
employed in the operation of the subsidized vessels averaged either at the 
end of a 10-year period or upon termination of the contract. 

Both construction differential and operating differential programs 
were interrupted as the result of the second World War which produced 
a huge construction program for government account on the one hand 
and resulted in the commandeering of ships on the other. Accordingly, 
data available on the scope of these subsidy programs are subject to un- 
usual distortions arising out of the war period and do not reflect the 
experience of normal times. Construction differential subsidies absorbed 
by the Maritime Commission during the 6-year period from 1939 to 1945 
totaled nearly $179 million. Since the war the program has been resumed 
only to a limited extent because of the availability for purchase of a fine 
fleet of ships built directly by the Government for its own account during 
the war period. However, the cost of construction differential subsidies 
on contracts awarded or proposed during the fiscal years 1949 and 1950 is 
estimated to total $48 million. Operating differential subsidy payments 
in the years before the war ranged from $3 million to $13 million a year. 
The payments are now being resumed and current estimates suggest 
that the yearly total will reach over $18 million. As of January 1, 1949, 
232 vessels owned and operated by 13 lines were operating with the aid 
of an operating differential subsidy. A large part of the operating 
subsidy payments which were made prior to the war has been recaptured 
as a result of the extraordinary demand for shipping during the war 
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period and the resulting high profits of the subsidized carriers. Accora- 
ingly, the net cost to the Government of the operating subsidy program 
for the first 10-year recapture period has been limited to approximately 
$17 million. 

In administering its subsidy programs the Commission is bound by 
fairly definite standards as to how much particular subsidies should be. 
It is, however, governed by much less rigid standards as to who shall get 
the subsidies and the number of subsidy contracts that shall be negotiated. 
As noted earlier, the Commission is not supposed to award either a con- 
struction or an operating subsidy which exceeds the difference between 
American and foreign costs. The standard is definite but the Commission 
has experienced a great deal of difficulty in ascertaining foreign construc- 
tion and operating costs. Consequently, the Commission has on occasion 
been subjected to criticism that particular subsidy contracts were nego- 
tiated without sufficient evidence as to what the foreign costs were. 

It has been asserted that the Commission, in its enthusiasm to pro- 
mote new passenger liner construction, has apparently sought to evade 
the standards established for construction differential subsidies through 
resort to the expedient of making additional payments on vessels ‘‘for 
national defense features’’ when the features paid for are in reality of 
commercial use. In connection with the proposed superliner for the 
United States Lines it has been pointed out that a vessel costing $70 
million is being made available to the shipping company for $28 million 
because of the Government’s paying millions of dollars for national de- 
fense features. The House Committee on Expenditures in the Executive 
Departments has cited this as illustrating the need ‘‘for a clear-cut pro- 
vision setting forth the policy of Congress as to the national defense as- 
pects of the merchant marine and the extent to which payment for 
national defense features is a responsibility of the government.’’ So long 
as there are no definite standards to guide the Commission in judging 
what is to be included in national defense features to be paid for entirely 
by the Government, the relatively specific standards with respect to con- 
struction differential subsidies lose their force. 

In determining the recipients of subsidies and the number of sub- 
sidies to be paid, the Commission operates under very general legislative 
standards. This Act gives the Commission the mandate to foster and 
promote the merchant marine to the extent that it will carry the domestic 
commerce of the United States and a ‘‘substantial’’ portion of the foreign 
commerce of the country. The Commission has apparently interpreted 
the word ‘‘substantial’’ to mean 50 percent. This does not mean that the 
Commission believes that United States flag carriers should handle 50 
percent of the business on every trade route of the United States but an 
analysis of the actions of the Commission indicates that the Commission 
believes that the United States merchant fleet on an over-all basis should 
come as close as possible to handling half of our foreign trade. 

The administration of operating differential subsidies, and for the 
most part, construction differential subsidies as well, is based upon a 
trade route concept. The Commission makes a determination that par- 
ticular steamship services are ‘‘essential for the development and main- 
tenance of the foreign commerce of the United States’’ and that ‘‘the 
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service requires a new vessel to meet foreign flag competition.’’ In addi- 
tion to making these specific determinations, the Commission must find 
that the type of vessel to be constructed is suitable for national defense 
purposes as well as commercial purposes. The Commission must also 
find that the operator possesses the necessary ability, experience, financial 
resources, and other qualifications necessary to justify awarding him a 
subsidy contract. The Commission must determine that a subsidy is 
necessary to place the operator on a parity with foreign competitors. The 
most important task is the determination that a particular United States 
flag shipping service is essential for the development and maintenance 
of the foreign commerce of the United States. 

The Commission has decided that United States flag services are 
needed on all trade routes between this country and other areas where 
any considerable traffic exists. In most instances there are foreign flag 
liner services between the United States and the area in question and in 
many cases the American flag operator is simply one of a considerable 
number of operators in the trade. 


Problems in the Operating Subsidy Program. Several problems have 
arisen in connection with the operating subsidy program. One such 
problem arises from the fact that the subsidized operators are required to 
maintain certain regular schedules between particular ports of call and 
do not enjoy the freedom to divert their vessels to other ports where cargo 
may be more readily available, unless special approval is granted by the 
Commission. As a result, the flexibility of operation is reduced and the 
utilization of vessels is likely to be less than would be the case where such 
restrictions were not imposed. 

A second problem of considerably greater importance is the fact that 
the essential trade route concept has in most cases resulted in a sub- 
sidization of only a single American carrier along a particular trade 
route. Other American carriers operate in foreign commence without 
subsidies, and there is often direct or indirect competition between the 
subsidized and the nonsubsidized operators. Both services are presum- 
ably promoting the merchant marine and making a contribution to na- 
tional defense but only one enjoys the benefits of direct Government aid 
and the other quite naturally feels that it is the subject of unjust discrimi- 
nation. 

There appears to be little question that some form of operating 
subsidy is necessary if most American shipping companies are to remain 
in existence in competition with lower cost foreign operators. The basic 
issues with respect to the ship subsidy program accordingly involve the 
questions of how many ships the Government should subsidize and the 
method by which subsidies should be paid. As indicated earlier, the only 
statutory answer to the first question is contained in the word ‘‘substan- 
tial’’ which has been interpreted by the Commission to mean as near 50 
percent as possible. With respect to the method of payment the essential 
trade route concept is the one provided for by existing statute. How- 
ever, alternative procedures might be and, in fact, have been suggested. 
On the basis of the record under the Merchant Marine Act of 1936, there 
18 a Serious question whether American flag vessels are essential on any 
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particular trade route as a means of fostering and promoting United 
States commerce and protecting it from discrimination. Since there is a 
good case from a national defense standpoint for having a fairly large 
American fleet operating in foreign trade generally, an important issue 
to be resolved is whether the present method of paying shipping subsidies 
should be altered with a view to enhancing the flexibility of steamship 
operations and placing American foreign trade steamship companies in 
a position of greater equality. 

Decisions with respect to the extent of subsidy programs for inter- 
national shipping services should be closely coordinated with similar 
decisions concerning subsidies for international air transport services. It 
might be added that decisions with respect to subsidies for both interna- 
tional air and shipping services should be consistent with the general 
foreign policy of the Government. 


Subsidies by Air Mail Payments and Certification. A second major 
transportation subsidy program of the Federal Government is the grant- 
ing of air mail payments to certificated air lines by the Civil Aeronautics 
Board under the provisions of the Civil Aeronautics Act of 1938. The 
promotional aspects of this program consist of two parts: First, the is- 
suance of certificates of public convenience and necessity to air carriers 
to engage in air transportation, including the carriage of mail; and, 
second, the determination of the amount of air mail payments which the 
carriers are to receive. Issuance of certificates to operate is not usually 
regarded as a promotional activity, but the granting of air transportation 
certificates constitutes an exception, because in all but a few special situa- 
tions the certificate includes authority to carry mail. Such an authority 
entitles the carrier to compensation for mail on the basis of ‘‘the need of 
each such air carrier for compensation for the transportation of mail 
sufficient to insure the performance of such service, and, together with all 
other revenue of the air carrier, to enable such air carrier under honest, 
economical, and efficient management, to maintain and continue the 
development of air transportation to the extent and of the character and 
quality required for the commerce of the United States, the Postal 
Service, and the national defense.’’ 

The extent and amount of the Federal Government’s subsidy pro- 
gram to aviation through air mail payments is hotly disputed since there 
is no agreement as to how much of the mail payments represents com- 
pensation for the actual service of carrying the mail and how much of it 
represents subsidy. For the fiscal years 1939 to 1948, inclusive, domestic 
air mail payments to the carriers by the Post Office Department as of 
October 20, 1949, totaled approximately $277 million and payments to 
United States carriers operating on foreign air mail routes totaled ap- 
proximately $153 million. For the fiseal year 1948 mail payments through 
October 20, 1949, totaled approximately $47 million for the domestic 
carriers and $46 million for United States carriers on foreign routes or 
a combined total of about $93 million. No study to ascertain what per- 
centage of the air mail payments represents a reasonable compensation 
for the service of carrying the mail has been made in connection with this 
report, but there is no doubt that a large part of the air mail payments 
is a subsidy. 
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While variations have occurred from one year to another, the gen- 
eral trend of total mail payments is upward as the size and scope of air 
transport operations expands. It might be noted that the certificated 
route mileage (including duplications) of domestic air mail carriers in- 
creased from 38,354 miles on August 22, 1938, to 141,719 miles on June 
30, 1949, while the route mileage certificated to United States interna- 
tional and overseas air carriers (including duplications) rose from 31,067 
miles to 181,042 miles during the same period. Actual route mileage 
operated by carriers certificated for mail service was somewhat smaller 
since, for a variety of reasons, some services had not yet been inaugurated. 

Sinee the air mail subsidy program involves two essential elements, 
namely, the issuance of certificates with the right to carry mail and the 
determination of appropriate mail payments for the holders of the cer- 
tificates, each phase of the process requires some description. The first 
part of the process is the determination that an additional service or 
route or route segment is required ‘‘by the public convenience and neces- 
sity’’ and that there is a carrier ‘‘fit, willing, and able to provide the 
transportation applied for.”’ 

In the issuance of certificates the Board is, of course, guided by the 
general declaration of policy contained in the Civil Aeronautics Act of 
1938. This declaration of policy contains only the most general stand- 
ards as guideposts for administrative activity. For example, the Board 
is to consider as being in the public interest ‘‘the encouragement and 
development of an air-transportation system properly adapted to the 
present and future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national defense.’’ Like- 
wise the Board is to ‘‘foster sound economic conditions’’ in air trans- 
portation, promote ‘‘adequate, economical and efficient service’’ and 
foster competition ‘‘to the extent necessary to assure the sound develop- 
ment of an air-transportation system properly adapted to the needs of the 
foreign and domestic commerce of the United States, of the Postal Service, 
and of the national defense.’’ 

It is apparent that the Board has wide freedom in determining what 
air mail services should be certificated and how many such services should 
be established. Since the establishment of these services is followed by 
air mail payments which almost always include subsidy elements, it is 
clear that the Board is limited only by its own discretion in deciding how 
extensive governmental support to aviation through the medium of air 
mail subsidies shall be. One significant exception to this degree of free- 
dom exists, however. In the case of overseas and international air serv- 
lees actions by the Board in authorizing services require the approval of 
the President. Recognizing the existence of this limiting factor, the 
Board prior to its postwar expansion of foreign air services endeavored 
to ascertain from the various government agencies some indication with 
respect to the desirability of the tentative route pattern which it then had 
inmind. In the case of the domestic route pattern the Board has not, 
apparently, made similar efforts to contact other agencies with a view to 


1 the desirability of the over-all route structure which it had in 
mind. 
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Both the domestic and the international routes served by subsidized 
carriers have been enlarged at an extraordinarily rapid rate, indicating 
optimistic assumptions on the speed with which air transportation would 
develop new markets or penetrate old ones. Moreover, the Board’s de- 
cisions until recently reflect an intention to foster and promote competi- 
tion between the certificated carriers with the justification for the action 
apparently again resting on an optimistic estimate of the potential air 
traffic market. However, the Board’s promotion of competition has in 
general been a promotion of competition between carriers which were 
already in existence at the time of the passage of the Civil Aeronautics 
Act since relatively few newcomers have been certificated for any routes 
other than feeder lines of low traffic density. Moreover, companies 
affiliated with other forms of transportation, such as railroads and steam- 
ship lines, have experienced little success in obtaining certificates for air 
transport services. 

After certificates have been issued and service has commenced, the 
carriers are entitled to air mail compensation on the basis of the ‘‘need 
clause’’ previously described. This clause has resulted in a situation in 
which carriers who are not demonstrated to be dishonest, uneconomical, 
or inefficient can obtain sufficient air mail payments to compensate them 
for the operating losses which they would otherwise incur and to provide 
them with a fair return on their investment. The result is in effect a 
cost-plus system of subsidies under which the carriers are virtually 
guaranteed against bankruptcy. Since the ‘‘need clause’’ is written in 
terms of individual air carriers, a further result is that the payments to 
particular carriers vary greatly, depending upon their relative financial 
needs. For example, among the trunkline carriers, the mail payments to 
one air line during the calendar year 1948 were at the rate of approxi- 
mately 60 cents a mail-ton mile while the mail payments to another 
totaled more than $14 per mail-ton mile and to a third almost $22 per 
mail-ton mile. In the case of some of the feeder lines mail payments were 
even higher, reaching a figure in some instances of more than $70 per mail- 
ton mile. The Board justifies these differences in payments on the basis 
that the different carriers have routes of widely varying traffic potentiali- 
ties. The extreme variations in mail pay are not regarded as indicating 
similar variations in the efficiency of the carriers but merely indicate that 
some carriers are operating routes which have little immediate prospect 
of being placed on a self-sustaining basis. These great variations in mail 
pay suggest that even if the Board’s standards for determining efficiency 
are relatively precise, its standards for deciding to certificate services 
have no similar precision. 

Problems of Air Mail Subsidy. The air mail subsidy program raises 
a number of perplexing problems. One such problem results from the 
growth of air transportation that has occurred since the passage of the 
Civil Aeronautics Act of 1938. The Act definitely contemplates an ad- 
ministrative policy devoted to the promotion and expansion of air trans- 
portation regardless of the consequences which such promotion may have 
upon the balance of the transportation plant. The Civil Aeronautics 
Board has administered the Act in this spirit. As long as air transporta- 
tion was an infant industry of relatively minor proportions, no serious 
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repercussions upon the remainder of the transportation plant and upon 
other well-established Federal transportation policy objectives occurred 
as the result of efforts to promote air transport. 

Air transportation has developed at such speed that it is now quite 
clear that its further promotion in the case of overseas and international 
services, for example, has a definite bearing upon the promotion of Amer- 
jean passenger liner services by the Maritime Commission. As yet no 
attempt has been made to harmonize the two competing and somewhat 
conflicting programs. In the domestic field also the rapid expansion of 
air transport has a definite bearing upon the financial revenues of the 
railroads and other common carriers and intensifies the problems of the 
regulatory authorities who are concerned with the maintenance of a 
sound surface transport system. Accordingly, one issue to be faced with 
respect to our air transportation policies is whether present circumstances 
justify the continuation of the separate treatment for air transportation 
as set forth in the Civil Aeronautics Act of 1938. 

This also raises the question which ultimately must be faced as to 
when subsidies to air transportation companies should be terminated. 
Other issues arise out of the present subsidy system. The objective of 
the subsidies is to develop an air transport system adequate to meet the 
needs of commerce and of value for national defense purposes. Does the 
present method of subsidy represent the most effective technique by 
which these objectives can be realized? In the first place, under the sys- 
tem of air mail payments, no one knows how much subsidy is being paid 
and the Government accordingly cannot compare benefits received with 
the financial assistance furnished. The Department of Commerce and 
other agencies have already urged that early action should be taken to 
reduce air mail payment to a level which represents reasonable compen- 
sation for services actually rendered. Subsidy payments should be 
determined and paid separately and not concealed in payments for air 
mail service. As the result of such action, the public would know how 
much direct financial aid is being contributed for the development of the 
air transportation industry. Such information would be of great value to 
the regulatory agency responsible for making decisions with respect to 
further promotion of the industry. 

In addition to converting the present system of air mail payments 
into a system of direct and open subsidies, as has already been done in 
the case of shipping, consideration should be given to further changes 
in the present method of extending financial assistance. As indicated 
earlier, this method is in effect a cost-plus system which is not calculated 
to promote maximum economy and efficiency on the part of the carriers 
who receive the subsidy benefits. It has even been claimed that the 
present system places a premium on inefficiency and penalizes the efficient 
carrier since the less efficient carrier gets what he needs to insure con- 
tinued operation and the more efficient operator is penalized by reduc- 
tions in mail compensation or increased competition from other carriers 
along his traffic routes. These charges have not been investigated but the 
issue should be resolved. 

One means of dealing with this issue is to replace the ‘‘need clause’’ 
of the Act with new provisions empowering the regulatory agency to 
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establish in advance subsidies at fixed rates for a given time period for 
groups or classes of carriers. An additional consideration is whether the 
regulatory authorities should have more definite powers than now exist to 
terminate subsidy payments in cases where it becomes clear that the par- 
ticular service rendered is not making a significant contribution either 
to the needs of commerce or to those of national defense. 


Indirect Financial Assistance 


While the Federal activities with respect to the provision of transport 
facilities and payment of subsidies represent the chief methods of promot- 
ing various forms of transportation, other forms of aid extended by the 
Government are in some cases even more significant in terms of the cost to 
the taxpayer and in terms of the benefit received by particular sections of 
the transport industry. One form of transportation which has benefited 
to an unusual extent through such assistance is the merchant marine. 
This industry has enjoyed a series of indirect benefits which in terms of 
monetary cost to the Federal Government undoubtedly exceed the 
amounts spent for construction and operating differential subsidies. 

The Federal Government during the war years embarked upon a 
tremendous shipbuilding program to meet the needs of war. Many of the 
vessels constructed were of standardized design and of limited utility 
in postwar shipping competition, but some hundreds of high-class ships 
were also completed. After the conclusion of hostilities, the Congress 
in the Merchant Ship Sales Act of 1946 provided for the sale of these 
vessels under terms and conditions which were exceptionally generous to 
American flag operators. While vessels were sold to both American and 
foreign purchasers, United States companies were given the first oppor- 
tunity to buy the high quality ships and the prices on these vessels were 
set at an exceptionally low figure in the light of the increases in construc- 
tion costs which have occurred since 1941. Dry cargo vessels were in 
general priced at a figure equal to 50 percent of the prewar domestic 
cost, and allowances were made for depreciation and for the cost of 
putting vessels in class, which in some cases resulted in a sales price as 
low as 35 percent of the actual domestic war cost of the ships. Since 
nearly 700 vessels were sold to American purchasers and several hundred 
of this number represented high quality dry cargo vessels, it is probable 
that the allowance to the shipping industry in the form of reduced sales 
prices exceeds the entire amount which has been spent in construction 
differential subsidies since the passage of the Merchant Marine Act of 
1936. 

Another indirect benefit of substantial proportions which has been 
extended to at least part of the shipping industry is the provision for 
tax exemption on funds which are deposited in special reserve funds for 
use in the construction or purchase of new vessels. In view of the ex- 
tremely profitable character of the shipping business after 1939, the op- 
portunity to place earnings otherwise taxable into replacement reserve 
funds achieved great importance. It has been estimated that the shipping 
companies enjoying this privilege saved more than $80 million in income 
and excess profits taxes. 
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Another indirect benefit accruing to the shipping industry is the 
charter of Government-owned vessels under favorable terms, particularly 
when employed in the coastal and intercoastal trades and in the trade to 
Alaska. Still another benefit is the provision of capital at low interest 
rates for ship construction programs. A third benefit is the preservation 
of the coastal trade as a monopoly for American shipping and the defini- 
tion of this trade to include intercoastal services and trade with Alaska, 
Hawaii, and Puerto Rico. A fourth benefit is the guarantee to United 
States flag operators of half of the business shipped under the European 
Recovery Program and the Military Aid Program. 

Benefits other than payment of subsidies and provision of facilities 
have also been furnished to other portions of the transportation industry. 
The air lines, for example, were enabled at the end of the war to pur- 
chase surplus aircraft at low prices as compared with the costs of ob- 
taining new planes. Moreover, certain air lines and railroads have bene- 
fied from Government loans at times when obtaining capital in the 
private money market appeared a virtual impossibliity. Liberalization of 
tax laws to permit accelerated depreciation during periods of good earn- 
ings has represented an important form of assistance to the railroads. 
Shipping companies are now seeking benefits of this character. There 
has been no measurement of the net effect of these various indirect bene- 
fits nor has there been a determination of their cost to the Government. 


Construction of Equipment and Operation of Services 


A final area of Federal activity with a promotional purpose which 
deserves brief mention is the direct provision of transportation equipment 
or the operation of transportation services by the Federal Government. 
In the shipping field, for example, the Maritime Commission may, with 
the approval of the President, engage directly in the construction of 
vessels when private applicants for construction fail to appear. Relative- 
ly few ships have been built during peacetime by the Government but two 
prototype vessels are currently scheduled for direct construction by the 
Maritime Commission. 

In the field of aviation a somewhat similar activity has been pro- 
posed in connection with the construction of a prototype cargo aircraft. 
Several bills providing for the construction at Federal expense of such 
an airplane have been introduced in the Congress but as yet this proposal 
has not been acted upon. 

Finally, brief note should be made of the current operation by the 
Inland Waterways Corporation of the Federal Barge Lines on the Miss- 
issippi and Warrior River systems. This operation was initiated to pro- 
mote and foster the development of inland water navigation and to 
demonstrate its advantages. Since the service has been operated at a loss, 
Federal operation must be regarded as an indirect subsidy to the users of 
the service. 

__It is apparent that the Federal Government now engages in a be- 
wildering array of promotional activities in the transport field, whether 
It be through the provision of facilities, the payment of subsidies, the 
granting of tax benefits, the disposal at bargain prices of Government 
property, or the direct operation of services by the Federal Government. 
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All of the various promotional activities in which the Government en- 
gages are not listed. To determine them all would involve a substantial 
study. Sufficient examples have been presented, however, to enable 
certain tentative conclusions to be drawn with respect to the issues raised 
by the Federal Government’s promotional activities in the transport 
field. Some of these conclusions have already been mentioned in con- 
nection with the comments on the facility program and others have been 
developed by inference in connection with the discussion of subsidies and 
various indirect benefits. 


Need for Standards 


The major conclusion with respect to the Federal Government’s 
promotional activities is the absence of any over-all promotional program. 
Different forms of transportation are aided in a variety of ways but there 
does not seem to be a coherent pattern of promotion applicable to the 
transportation industry as a whole. 

Most of the Federal promotional activities are carried out on the 
basis of legislative mandates which contain only broad and general state- 
ments as a guide for administrative activity. In carrying out the Con- 
gressional purposes, the various administrative agencies in many cases 
have not developed more detailed standards of their own as a means of 
determining how far and in what directions particular promotional activi- 
ties should be carried. In some programs the result seems to be to carry 
the promotional activity as far and in as many directions as possible. 


Need for Re-examination of Federal Promotional Activities 


Federal activities in promoting transportation have now reached 
such scope as to warrant a critical re-examination. This re-examination 
can serve to indicate whether the various promotional programs are in 
harmony and whether the Federal Government is obtaining adequate 
return for the expenditures which it is making. 

One means of initiating such a reappraisal as well as starting upon 
actual coordination is the grouping of all major promotional activities 
under unified direction and control. An additional means to this end is 
the establishment of a permanent centralized research staff with a clear 
mandate to evaluate and appraise all of the various promotional activities. 
Even in the absence of a grouping of promotional activities under unified 
direction, some progress could be made through the work of a central re- 
search group which would evaluate all of the scattered promotional 
activities conducted by the Government and make recommendations for a 
coherent and balanced program. ad 

A further advantage claimed for the grouping of promotional activi- 
ties under single direction would be a clearer determination of the impact 
of the promotional program upon the regulated transportation industry ; 
conversely, the effect of regulatory activities upon the Nation’s promo- 
tional program would also be more clearly apparent. Under this view the 
central agency, assisted by its planning and research staff, would be in 
a position to make a unified evaluation of the total needs of transporta- 
tion, the total service provided, and the results of all Federal promotional 
and regulatory activities. 
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Both of these organizational proposals were made by the Commission 
on the Organization of the Executive Branch of the Government. In the 
light of the situation described above, immediate consideration of these 
proposals is urgent. 

In the case of the provision of transport facilities, agencies engaged 
in providing such facilities should test their activities in the light of 
fairly specific criteria of public use or public need. As a possible step 
in this direction, it has been suggested that consideration be given to a 
system of user charges. Such a system would provide a valuable measure 
of the willingness of the public to pay for services rendered and consti- 
tute the most convincing demonstration that the services and facilities 
provided are actually required in the public interest. 

For promotional programs involving the payment of subsidies, either 
directly or through the medium of air mail payments, re-examination 
should be given to the techniques now being employed. In the case of 
shipping, for example, it is by no means certain that the technique of the 
essential trade route represents the best method of maintaining an 
American merchant marine in foreign trade operations. The present 
method results in discrimination between subsidized and nonsubsidized 
lines and may result in less efficient shipping operations than those which 
would prevail if other methods of paying the subsidy were employed. 
The possibility of substituting a system of subsidies to all American ship- 
ping companies operating in the foreign trade with the subsidy computed 
on the basis of a certain percentage of the labor costs of the shipping lines 
is one alternative to be explored. 

In the case of subsidies to air transportation consideration might 
be given to several steps designed to make the subsidy system more 
effective and better calculated to accomplish the objectives of the Civil 
Aeronautics Act. One step on which there is general agreement is to 
separate the payment of subsidies from the payment for air mail service. 
This may be done by making continuing cost studies to disclose the cost 
of handling each service—passenger, mail, and express and cargo. A 
second step is replacement of the present cost-plus system of Govern- 
ment payments by a new system based on fixed or gradually diminishing 
amounts at fixed intervals, thus providing the carriers with a greater in- 
centive for efficient operation. A third step is the desirability of enlarg- 
ing the powers of the regulatory or promotional authority to terminate 
subsidy assistance in cases where it is clear that little net contribution to 
commercial or national defense needs is being furnished by particular 
services. 


PART THREE 
FEDERAL REGULATORY ACTIVITIES 


_ _Asecond major area of governmental activity in the transport field 
is the economic regulation of all or portions of the various types of trans- 
portation. Economic regulatory functions have been entrusted to the 
Interstate Commerce Commission, to the Maritime Commission, to the 
Civil Aeronautics Board, and for a very limited area to the Federal 
Power Commission. 











196 I. C. C. PRACTITIONERS’ JOURNAL 





Regulatory Functions 


Before endeavoring to analyze and appraise the various issues aris- 
ing out of the regulatory activities of the Government, it is necessary 
to describe the major regulatory functions which are performed by the 
different commissions. In analyzing these functions only some of the 
more important ones where regulation has a bearing on the national 
transportation policy will be discussed. Also excluded from considera- 
tion in this report are the various regulatory functions exercised by the 
commissions with respect to safety and other areas of activity which are 
not primarily of an economic character. The following brief summaries 
of the economic regulatory activities of the various commissions are 
based upon material which was supplied to the Department by the differ- 
ent agencies. 


Interstate Commerce Commission. The Interstate Commerce Com- 
mission, under the Interstate Commerce Act, is empowered to regulate 
in the public interest carriers engaged in interstate or foreign commerce, 
including railroads, express companies, pipe lines (except gas and water), 
sleeping car companies, motor carriers (except those engaged exclusively 
in carrying agricultural products, newspapers, school children, and 
others), brokers of motor carrier service, domestic water carriers (except 
those carrying liquid cargo or not more than three commodities), freight 
forwarders, private car lines, and those furnishing protective service 
against heat or cold. 

All provisions of the Act are to be administered under the national 
transportation policy in such manner as to provide a coordinated national 
transportation system, adequate to meet the needs of the commerce of the 
United States, of the Postal Service, and of the national defense, in which 
each carrier is given the opportunity to function according to its inher- 
ent advantages, at rates fair to the carriers and non-discriminatory to the 
public. 

Among other duties, the Commission is charged with determining 
whether just, reasonable, and non-discriminatory rates are maintained 
by carriers and forwarders under its jurisdiction. When necessary the 
Commission is authorized after hearing to prescribe minimum or maxi- 
mum, or the precise fares and charges for common carriers under its 
jurisdiction. In the case of contract water and motor carriers subject 
to its jurisdiction, the Commission may establish minimum but not 
maximum charges. The ICC is authorized to require rail and water 
carriers to establish through routes and joint rates, determine just di- 
visions of such rates, and require carriers and forwarders to publish and 
file rates, rules, and regulations with the Commission. Further, the 
Commission may suspend new rates filed by the carriers and enter upon 
a hearing concerning the lawfulness of any new rate, fare, or charge 
filed with it. The Commission also can investigate the lawfulness of the 
established rates. The Commission is empowered to determine fair and 
reasonable rates for the transportation of United States mail by railroad. 

In addition to its broad powers in the rate field, the commission also 
has broad powers over service rendered by the carriers, particularly the 
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railroads. The purpose of these powers is to protect the transport user 
from discriminations with respect to the furnishing of transport equip- 
ment which he needs and to insure that an adequate amount of trans- 
portation service is available. 

The Commission with some exceptions controls entry into, and exit 
from, the business of common carrier transportation by means of its 
authority to grant certificates. In the case of contract carriers the Com- 
mission has similar authority through its power to grant permits. 

The Commission is authorized to pass upon all consolidations, uni- 
fications, or mergers of railroads, express companies, motor and water 
carriers, and its approval is necessary to any acquisition of control by 
earriers of other carriers. The duty of ascertaining the value of property 
owned or used by common carriers by rail or pipe line is lodged with the 
ICC. 

The approval of the Commission is necessary for the issuance of 
securities or assumption of obligations by railroads. Similar controls 
apply to motor carriers, with issues of a certain value being excepted. 
Under the railroad bankruptcy laws, the ICC may approve plans of re- 
organization, ratify selection of trustees, and fix allowances and fees in 
connection therewith. 

Upon approval by the Commission, acts performed under agree- 
ments between carriers concerning operations of rate bureaus and con- 
ferences are immune from the application of the antitrust laws. 

While the Interstate Commerce Commission has sweeping powers to 
regulate carriers engaged in interstate commerce, it should be noted there 
are extensive areas of transportation not subject to its control. The 
Commission has power to prescribe minimum, maximum, and specific 
rates for all common carriers and minimum rates for contract carriers 
engaged in interstate commerce. The Commission has limited powers 
over joint rates and through routes. Except in the case of pipe lines, it 
has the power to control entry into business by common and contract 
carriers. With exceptions, control is exercised over the financial practices 
of common carriers. 

On the other hand the Commission, with some exceptions, has no 
economic control over private motor or private water carriers, intrastate 
carriers and a large number of interstate carriers exempt by law such as 
motor carriers of agricultural products exclusively and water carriers of 
bulk commodities. 


Civil Aeronautics Board. The authority of Civil Aeronautics Board 
to regulate air carriers is contained in the Civil Aeronautics Act of 1938. 
The role of the Board in the field of air transportation has been discussed 
in the section dealing with promotional activities but a brief account of 
its regulatory functions is necessary to complete the description of the 
Board’s duties. In connection with a duty that has promotional and 
regulatory aspects, the Board is empowered to grant certificates of public 
convenience and necessity to American carriers for domestic and inter- 
national operations and permits to operate to foreign carriers. In the 
case of issuance of certificates for overseas and international operations 
the Board’s action requires Presidential approval. The Board may also 
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exempt certain carriers from the regulatory provisions of the Act. Con- 
tract carriers are not subject to its jurisdiction nor are intrastate opera- 
tors or private carriers. The Board has broad powers over rates and 
practices of air carriers. It may establish minimum, maximum or precise 
rates for domestic carriers and minimum and maximum rates for air 
carriers operating between or within the Territories or between the Terri- 
tories and the Continental United States. For air carriers engaged in 
international service the Board has no direct control over the level of rates 
except in cases of discrimination but exercises control through the estab- 
lishment of mail subsidy payments and its authority to approve rate 
conference agreements. Such approval is required before conference 
activities are exempted from the antitrust laws. 

The Board is authorized to see that reasonable and adequate air 
transportation service to the public is rendered, free from unjust discrimi- 
nations and undue preference or advantage. In addition, the Board has 
control over contracts, agreements, interlocking relationships, consolida- 
tions and mergers, and acquisitions of carriers subject to its jurisdiction. 
The Board lacks, however, control over the issuance of securities and 
other financial practices of air carriers. 


Maritime Commission. The regulatory powers of the Maritime Com- 
mission over carriers engaged in water transportation are included in 
the Shipping Act, 1916, and the Intercoastal Shipping Act, 1933. In 
the case of subsidized carriers additional powers are derived from the 
Merchant Marine Act of 1936. The powers over water carriers engaged 
in transportation between the continental United States and its Possess- 
ions and Territories differ from the Commission’s authority over water 
carriers in foreign commerce. The control over carriers by water en- 
gaged in transportation between the United States and its Possessions 
and Territories is somewhat similar to the control exercised by the In- 
terstate Commerce Commission over the railroads as set forth in the In- 
terstate Commerce Act. An important exception is that the Maritime 
Commission does not have the authority to issue certificates of con- 
venience and necessity. 

The Maritime Commission’s authority over water carriers in foreign 
commerce relates to all carriers serving United States ports, whether 
United States carriers or foreign flag carriers. The Commission’s juris- 
diction over these water carriers is limited in the usual regulatory sense 
to enforcing prohibitions against ‘‘fighting ships’’, deferred rebates, 
unjust discriminations, undue preferences, and other unfair practices. 
The Commission’s authority does not include jurisdiction over the 
reasonableness of the level of rates. 

Under the law water carriers in foreign commerce may according to 
the Maritime Commission ‘‘form associations and conferences for the 
purpose of controlling competitive practices between their members, and 
to prevent or control outside competition provided the agreements under 
which the carriers operated were submitted to and received approval of 
the regulatory agency, now the Maritime Commission.’’ It might be 
noted, however, that other Government agencies, including the Depart- 
ments of Justice and Agriculture, in challenging particular conference 
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activities permitted by the Maritime Commission in effect dispute an 
interpretation of the Shipping Act which permits conferences to prevent 
or control outside competition. Exemption from the antitrust laws is 
accorded conferences provided the agreements under which the carriers 
operate receive approval of the Maritime Commission. Most of the water 
earriers engaged in foreign commerce serving United States ports are 
members of shipping associations or conferences. The Commission re- 
quires carriers that are members of the conferences to file their rates. 

The Commission exerts some indirect power over rates in foreign 
commerce by disapproval or suspension of a conference agreement which 
the Commission finds is to the detriment of the commerce of the United 
States, is discriminatory in the manner defined by the statute, or is 
violative of any other applicable provisions of the law. 


Federal Power Commission. The Federal Power Commission under 
the Natural Gas Act of 1938 has certain jurisdiction over the transporta- 
tion and sale of natural gas in interstate commerce. This consists par- 
ticularly of regulating the activities of companies engaged in operating 
interstate natural gas pipe lines. 

The principal duties of the Commission include the regulation of 
rates covering sales of gas in interstate commerce for resale, issuance of 
certificates of public convenience and necessity, and control of abandon- 
ment of service. This does not include jurisdiction over local intrastate 
sales, or interstate sales made by the pipe line company directly to in- 
dustrial customers. 

This is a specialized field of transportation which will not be dealt 
with further in this report. 


Controls to Protect the Transport User 


The primary purpose of regulatory controls is to protect the user of 
the transportation service. Controls which have been entrusted to the 
various regulatory commissions with this objective in mind include the 
control over maximum and unreasonable rates by the Interstate Com- 
merce Commission and the Civil Aeronautics Board and to a very limited 
extent by the Maritime Commission. In addition to maximum rate 
powers the regulatory agencies have for the most part adequate powers 
to prevent undue discriminations in either rates or services. Likewise 
they are entrusted with considerable authority to insure that an adequate 
volume of service is made available to users. Finally, the regulatory 
authorities are expected to exercise their controls in such a way that the 
result is to promote the optimum use of transport resources within their 
respective jurisdictions and the furnishing of necessary transportation 
to the user at the lowest possible rates consistent with fair treatment of 
the carrier. Many of the issues arising out of the regulatory activities 
of the Federal Government involve questions concerning the adequacy 
and effectiveness of existing regulatory controls in protecting the in- 
terests of the transport user. 


Controls Over Service. In the case of volume of service it appears 
t on the whole the transportation services available to the public are 
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adequate both in variety and amount although services provided by par- 
ticular types of transportation are sometimes deficient. Shippers normal- 
ly experience little difficulty in obtaining transport for their commodities 
regardless of destination and passengers also can travel throughout the 
land without serious inconvenience or delay. It is hard to measure the 
extent to which this general adequacy of service is the result of the 
effectiveness of the regulatory controls instituted by the controlling 
commissions. To some extent the adequacy of service appears to arise 
out of the fact that certain types of transport are subjected to little or 
no economic regulation and as a result carriers are free to engage in 
those services which are needed by the transport users. Moreover, com- 
petition between different types of regulated carriers has undoubtdly 
rsulted in the stimulation of improved service. 

Transport users are concerned not only with having an adequate 
volume of service but with being able to obtain service without discrimi- 
nation. In fact, it was the gross discrimination between various trans- 
port users which more than any other factor led to the enactment of the 
original regulatory statutes. In the area of regulation of service it ap- 
pears clear that the regulatory process has met with considerable success. 
Most of the discriminatory practices formerly complained of have dis- 
appeared and transport users are normally supplied with the equipment 
they need on an equitable basis. It is true that during periods of car 
shortages complaints do arise from particular groups of shippers to the 
effect that they are being discriminated against and that cars are being 
unfairly held for other services. There may be some truth in these 
scattered complaints, but it seems clear that the regulatory authorities 
and the carriers have in general made a sincere and reasonably effective 
effort to meet the demands of all transport users. It should be noted once 
again that a significant factor in stimulating carriers to respond to 
service regulation in an effort to treat everyone fairly is that failure to 
do so might result in loss of the traffic to competing forms of transport. 


Complexity of the Rate Structure. While the services furnished by 
the carriers appear reasonably satisfactory for transport users from the 
standpoint of adequacy and absence of discrimination, the rate structure 
under which the regulated carriers operate is a mass of inconsistencies 
and inequalities. In the case of surface transportation there are thous- 
ands of rate publications containing millions upon millions of rates. This 
extreme complexity works a definite hardship against small shippers who 
do not have the resources to comb the rate structure for the lowest ap- 
plicable rate to which they are entitled by law. Common carriers at 
present are under no legal obligation to search out the lowest applicable 
rate for the shipper. In theory the rate tariffs and schedules are available 
so that the shipper may see the rate for himself. In fact, even where 
a complete set of tariffs is available the average shipper lacks the expert 
knowledge required to use them. Moreover the present situation puts the 
carrier in the position of a businessman who is unable to quote customers 
a firm price and who may go back to them for more money for services 
rendered if, after subsequent examination, he finds that the price paid 
was too low. 
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The present system is so complicated that shippers must maintain 
staffs of rate experts to protect themselves against the payment of over- 
charges for the transport services which they need. The continued 
maintenance of such a situation can hardly be regarded as in the public 
interest. As one step to improve the situation, consideration should be 
given to the restoration of penalties in the law for failure on the part of 
a common earrier to quote the proper rate. A second suggestion is that 
a thoroughgoing study be made of the standards of the regulatory 
agencies in regard to the filing and handling of tariffs and the effect of 
present practices upon the transport user, particularly the small business- 
man. 


Rate Discrimination. While the complexity of the rate structure 
constitutes a substantial deficiency of existing regulation, the discrimina- 
tory character of the rate structure represents a more serious deficiency 
since it both penalizes many transport users and results in an inefficient 
use of transport resources. At present the rate structure compels some 
users to pay substantially higher rates than would otherwise be required 
in order to compensate for underpayment by others for transportation 
services which are rendered. An outstanding example of this situation 
is payment by carload shippers of railroad freight for the substantial 
deficits incurred in passenger train service and in less-than-carload 
freight service. In 1948 the deficit attributed to passenger train service 
was $560 million according to the Interstate Commerce Commission. The 
losses on less-than-carload traffic are the subject of some dispute, but 
Commissioner J. Haden Alldredge of the ICC has estimated that in 1947 
the railroads lost $126 million on their express service, almost $8 million 
on their small shipments of under 100 pounds and less, and $32 million 
on their shipments of under 10,000 pounds. Total losses in less-than-car- 
load service are substantially higher. All of these losses must be made 
up by increasing the charges on those types of carload traffic in which 
shippers have no reasonably economical alternative form of transport 
available. 

In addition to the inequities between the users of the different types 
of services, there appear to be substantial discriminations between 
shippers of different commodities and even between shippers of the same 
commodity not only in different sections of the country but in the same 
area. In theory wndue discriminations are prohibited by the Act, but 
the standards of the regulatory authorities are apparently so flexible 
that discrimination must become very substantial indeed before it becomes 
undue. It is well known that the rates for different commodities hauled a 
similar distance vary tremendously even within the same area. Even 
in the case of the same commodity there are major variations in rates. 
Studies made by the Board of Investigation and Research, a temporary 
agency created to study transportation problems by the Transportation 
Act of 1940, provide ample evidence of these wide variations. The 
range between rates which are held to be unduly high and those which 
are deemed unduly low appears to be unduly great. 

Present inequities in the rate structure continue for a wide variety of 
reasons, of which one significant one is the fact that many shippers simply 
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do not know how unfavorably they are situated as compared with their 
competitors. Accordingly studies on a continuing basis showing the 
rates actually paid by shippers should be made. From such informa- 
tion the condition of the rate structure in a particular area or for a 
particular industry can be ascertained and made generally public, there- 
by facilitating the removal of the discriminations which may exist. 


Effect of General Rate Increases. The practice of granting general 
rate increases to the carriers tends to increase the various discriminations 
and inequities which already existed in the rate structure prior to the 
granting of the general increases. Since the war a series of such general 
rate increases has been authorized by the Interstate Commerce Com- 
mission with the result that the over-all rate level is approximately 60 
percent higher than it was in 1946. In the case of most traffic, increases 
were authorized on a straight percentage basis. This means that rates 
which were already relatively high became higher still because a per- 
centage increase applied to such rates widened the spread between them 
and other rates which were on a lower basis. Further increasing the 
discrimination is the fact that on items of traffic subject to serious possi- 
bility of diversion to other forms of transport or to severe market compe- 
tition from other areas the maximum percentage increases have not been 
applied. In the case of traffic of this sort the full percentage increase 
authorized was limited to a maximum amount. On such traffic the total 
increase percentage-wise was generally less than on the remaining traffic 
which was subjected to the full increase authorized. It is fairly clear 
that the result of permitting rate increases on this basis is to discriminate 
in favor of the traffic on which only limited increases are authorized and 
against the traffic on which the full increases are placed. As a result, 
the rate structure today undoubtedly is substantially more inequitable 
and discriminatory than it was four years ago prior to the authorization 
of the general increases. This is particularly true, since the carriers have 
failed in large part to restore the rate relationships which existed prior 
to the increases and have not been compelled to do so. Moreover, the 
inereases were merely permissive and in some instances were not taken 
by the carriers in full. Finally, substantial erosion of the increases 
authorized has occurred through the granting of special rate reductions 
on competitive traffic. 


Delays in Correcting Discriminations. A further point to be noted 
with respect to the rate structure is the slowness with which unjust and 
undue discriminations are removed even after they have been designated 
as such by a regulatory body. The Interstate Commerce Commission in 
1945, after completion of an investigation begun in 1939, found the basic 
rate structure (known as the class rates) east of the Rocky Mountains 
discriminatory and unreasonable. Although some adjustments have been 
made to reduce this discrimination, the single scale of rates found to be 
lawful and the uniform freight classification found to be necessary have 
not yet been made effective. With respect to the latter point, it might 
be noted that the Interstate Commerce Commission in its first annual 
report, 1887, pointed out the need for a uniform freight classification 
which has not in fact been achieved 60 years later. Another indication 
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of the relative slowness with which action is taken in questions of possible 
discrimination is the fact that a comprehensive investigation has never 
been made of the rate structure in the extreme western part of the United 
States known as Mountain-Pacifie rate territory. 

It also should be pointed out that even if the Commission’s findings 
as to class rates are eventually made effective, the problem of eliminating 
discriminations in the individual commodity rates, under which most 
traffic moves, has scarcely been approached in any comprehensive way. 


Other Rate Discriminations. The discussion thus far has been pri- 
marily in terms of the rate structure of the carriers which are subject to 
the jurisdiction of the Interstate Commerce Commission since the rate 
structure of these carriers is of the greatest importance to the public at 
large. A number of the comments which have been advanced, however, 
with respect to rate regulation by the ICC also apply to the relatively 
limited rate regulatory functions of the Maritime Commission and the 
more extensive rate regulatory functions of the Civil Aeronautics Board. 
In the ease of the Maritime Commission, for example, there has been some 
criticism of its regulation of rates in service between the United States 
and the Territories on the grounds that the burden of maintaining the 
total cost of the service falls too heavily upon certain classes of commodi- 
ties and too lightly upon others. Somewhat similar comments have been 
made with respect to the rate structures approved by the CAB although 
in the latter case the amount of freight and express traffic thus far gen- 
erated has been so smal] that no serious impact has fallen upon any sec- 
tion of the using public as the result of the inequities which are com- 
mencing to develop in the air freight rate structure. 


Rate-Making Standards 


There has been a failure to develop by legislation or by administra- 
tive determinations clear and definite standards of rate making which 
would confine the discretion of the regulated carriers in establishing rates 
within relatively narrow limits. Although the regulated carriers. have 
many of the essential characteristics of limited monopolies, the regulatory 
authorities have in general not required that the rates of these carriers 
be closely related to the fully distributed cost. In fact, in the case of 
some of the regulatory agencies it is doubtful whether adequate cost 
information has been developed on the basis of which the regulatory 
authorities could insist that rates be closely related to a cost standard. 

The regulatory authorities have in general, although not universally, 
approved the maintenance by the carriers of rates which in the absence of 
compelling competition are the highest they think the traffic can bear, 
at a level greatly in excess of the cost of performing the service; but on 
the other hand where competing carriers threaten to take the business 
away, it is the approved practice for the carrier to cut the rate to any 
figure above what is considered to be the out-of-pocket cost, regardless 
of whether or not the rate falls far below the full cost of performing the 





1 Fully distributed costs include the costs, both direct and indirect, of performin, 
the service, together with a return on investment sufficient to attract needed capita 
into the industry. 
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service.2 From the standpoint of the individual carrier confronted at 
any given moment with excess capacity, the out-of-pocket cost theory of 
rate-making appears overwhelmingly attractive since the result of placing 
the rate into effect is to permit the use of otherwise unutilized capacity 
and to provide the carrier with a certain amount of revenue in excess 
of the immediate additional expenses which are incurred. 

While the out-of-pocket theory is attractive to the individual carriers 
confronted with an immediate situation, it should not have a similar at- 
tractiveness for a regulatory agency which is concerned with the long- 
range maintenance of adequate transportation at non-discriminatory 
rates. Moreover, from the point of view of the carriers themselves, con- 
tinued resort to the out-of-pocket concept tends to create a situation in 
which the variable costs of today become the fixed costs of tomorrow. To 
illustrate by a few specific examples, air carriers confronted with excess 
space may temporarily adopt low rates on air cargo to utilize that space 
and soon find themselves in a position of having developed a substantial 
business for which it is necessary to provide new planes and new facili- 
ties. As soon as the new facilities are provided, the service which at one 
time appeared to be making a contribution to the company’s finances 
becomes one in which substantial losses are incurred. The same general 
result has occurred with respect to certain railroad traffic. The most 
glaring examples are passenger services and less-than-carload business, 
but it is also true that some carload traffic fails to supply revenue suffici- 
ent to cover the full cost of handling it. 

Many motor carriers have already recognized the danger to their 
continued financial prosperity arising from the continued use of rates 
which fail to cover both immediate and fixed costs. As a result they have 
deliberately made the rate adjustments necessary to eliminate unprofita- 
ble traffic. Some railroads are also reaching the conclusion that past rate 
policies based on out-of-pocket considerations are responsible for many of 
their current difficulties. For example, the operating vice president of 
the largest railroad in the country recently indicated that his railroad 
lost $51,000,000 in 1948 on short-haul traffic since it cost $351,000,000 to 
handle business on which revenue was only $300,000,000. This carrier 
showed a small net profit on its entire operations only because the huge 
loss just indicated was more than compensated for by profits on other 
traffic. In discussing the problem created by the losses on short-haul 
traffic, the official indicated methods designed to increase efficiency of 
short-haul operations and then stated that if these methods fail ‘‘there is 
only one thing left to do: raise the rates and force the traffic to the 
agency best suited to handle it at a profit, even though that agency may 
be one that does so through Government subsidy.’’ The question of sub- 
sidized competition is dealt with elsewhere in this report, but the general 
theory of rate-making endorsed in the railroad official’s statement indi- 
cates a move in the direction of a fully distributed cost standard of rate- 
making. 


2 Out-of-pocket costs are those which would not be incurred if the traffic did not 
move. 
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It is clear that once inequities are established in the rate structure 
they become difficult to eradicate since some users claim a vested interest 
in the continuation and perpetuation of unprofitable services. The exist- 
ence of such services necessarily means that other transport users are 
overcharged or in the case of the airlines that the public makes up the 
difference in the form of government aid. Likewise, the maintenance of 
any substantial number of such nonrenumerative services imposes finan- 
cial burdens on the regulated carriers, particularly the railroads, which 
are becoming increasingly difficult to carry. There appears to be a real 
question, therefore, as to the extent to which the regulatory authorities 
should permit the continued use of rates which are not closely related to 
the full cost of performing the service. 

The general exercise of the rate regulation functions by the various 
regulatory authorities raises several major policy issues. In the first 
place has the range between maximum and minimum rates permitted by 
regulation been so great as to permit substantial discrimination between 
types of service, between commodities, between shippers of the same 
commodity, and between regions? In the second place, has the type of 
rate regulation permitted failed to promote the optimum use of transport 
resources since certain carriers have been permitted to conduct particular 
services at rates well below their fully distributed costs in order that they 
night keep the traffic from being handled by other carriers who were 
better qualified from a cost standpoint to perform this particular trans- 
portation service? * Rates on other traffic appear to have been placed so 
far above cost as to provide an umbrella under which the less efficient 
carrier from a cost standpoint can compete effectively for the traffic 
despite the fact that his basic costs are higher. For example, despite the 
cost superiority which railroads enjoy as compared with trucks in the 
handling of long-haul heavy volume traffic, the rail rate structure is so 
constituted that shippers find it cheaper to ship aluminum by truck from 
Phoenix, Arizona, Chicago, Illinois, and other points for distances rang- 
ing up to 2000 miles and more. Heavy steel is moving by truck in in- 
creasing volume from Pittsburgh to points in the Middle West. As a 
result of such pricing practices, the total amount of effort required to 
move the Nation’s goods appears to be substantially greater than it 
otherwise would be and the total transportation expense upon the using 
public correspondingly higher than it should be. 


Through Routes and Joint Rates. A more effective utilization of 
the different forms of regulated transportation might result if greater use 
were made of joint rates, routes, and facilities. There are shipments 
which from a cost-of-performing-the-service standpoint could utilize a 
combination of transportation services from origin to destination. In 
such cases joint rates with equitable divisions for each type of carrier 
might well be established. The law at present requires that rail and 





St is recognized that there are occasional situations where rates which fail to 
cover all costs are justified but departures from the cost standard should be permitted 
only upon a convincing show of necessity for the promotion of traffic or conservation 
of the carrier’s revenues, not at the expense of competing carriers qualified to perform 

service More economically, nor in cases where unjust discrimination would result. 








206 {. C. C. PRACTITIONERS’ JOURNAL 





domestic water carriers establish such joint rates but relatively few are 
in effect and there are likewise few joint rail-motor rates although such 
rates are permitted by statute. In the case of the regulated carriers more 
vigétous action should be considered to require the establishment of 
economically justified joint rates and, where necessary, the law could be 
amended to empower the regulatory authority to require the establish- 
ment of such rates. The purpose of such a step would be to encourage 
expanded use of transportation resources and allow shippers to recognize 
and use the inherent advantages of each form of transportation, an ob- 
jective of the national transportation policy. 


The Maintenance of a Stable Transportation Industry 


The regulatory activities thus far described have in general had as 
their purpose, although not necessarily as their result, the protection of 
the user of transportation service. In fact, prior to the enactment of the 
Transportation Act of 1920 virtually all regulatory activities provided 
for by statute were designed with the primary purpose of protecting the 
shipping and traveling public. Commencing with the Transportation 
Act of 1920 in a modest way, a somewhat different philosophy of regula- 
tion began to emerge which reached full-scale development during the 
depression years of the ’30’s and resulted in the restrictive provisions 
contained in the Motor Carrier Act of 1935, the Civil Aeronautics Act of 
1938, and the Transportation Act of 1940. Emphasis was shifted some- 
what from regulatory measures designed to protect the transport user to 
other measures which were concerned with maintaining ‘‘sound”’ con- 
ditions of competition and a financially solvent transport industry. In 
all of the recent statutes, however, the immediate protection of the trans- 
port industry or of some segment of it had as its underlying objective the 
continued maintenance of the type of adequate low-cost and non-diserimi- 
natory transport service which the public required. In some administra- 
tive determinations this objective of public use and public need has ap- 
parently been subordinated to the more immediate objective of meeting 
the needs of the regulated carriers. b 

Included among the regulatory activities which are carried on pri- 
marily from the point of view of maintaining a stable transport industry 
are the exercise of controls over minimum rates, the exercise of control 
over entry into or expansion of business, and the adoption of a series of 
rate and service controls designed to prevent diversion of traffie from 
particular types of carriers. Among the activities in this latter category 
are the approval of depressed rail rates by the Interstate Commerce Com- 
mission to permit the railroads to haul traffic which might otherwise move 
by water or motor carriers. 

A second activity with the same general purpose is the imposition by 
the Civil Aeronautics Board of restrictions upon the economic operations 
of irregular air carriers with a view to protecting the traffic of the 
certificated air lines. Such action is apparently based on the premise 
that the long-range stability of the certificated carriers is more important 
to the user than the development of possibly temporary new or low-cost 
services. Another activity of the same sort is approval by the Maritime 
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Commission of penalty rate contract systems established by ocean steam- 
ship conferences. These contracts which penalize shippers who use non- 
conference services differ only superficially from the deferred rel jtes 
which were declared illegal by the Shipping Act of 1916. Such contracts 
are, of course, designed to make it difficult for independents or tramp 
operators to furnish effective competition to the conference lines. Sup- 
port of conference activities of the type just described is apparently 
based on the premise that a stable conference is more important to the 
user than is the existence of actual or potential alternative services. 

Within the scope of this report it will obviously be impossible to 
diseuss all methods and techniques which are used to prevent diversion 
of traffic from particular carriers. The general position which this report 
advances is that if another type of carrier or another carrier of the same 
type can perform the service at a profit, it is entitled to the business and 
the carriers which are being protected should restrict themselves to op- 
erations in which they have a clear economic advantage. This general 
principle is set forth in the Transportation Act of 1940 as basic national 
transportation policy. An exception to this general principle applies in 
eases where certain relatively uneconomic services must be maintained 
because their continued existence is essential for national defense pur- 
poses. 


Control Over Entry into Business. The most important of the new 
regulatory provisions of recent statutes from the standpoint of their 
potential effect upon both the transport industry and the using public are 
those which confer authority upon the Interstate Commerce Commission 
and the Civil Aeronautics Board to control entry into business and to 
regulate extensions of businesses which are already established. 

In the case of the railroads this authority is relatively inconsequen- 
tial since the railroad system of the country was substantially completed 
prior to the conferring of regulatory authority of the character just 
described. In the case of motor carriers and air lines, the authority to 
control entry into business is a very real power since both motor carriage 
and air transportation are susceptible to substantial growth in the form 
of new services and new routes. In connection with this report, there has 
been no study of the effects of the administration by the Interstate Com- 
merce Commission of the control-over-entry provisions of the Motor 
Carrier Act of 1935 or the water carrier provisions of the Transportation 
Act of 1940. Neither has a similar study been made of the effect of the 
control-over-entry provisions of the Civil Aeronautics Act of 1938 as 
administered by the CAB. Except for the study by the Board of In- 
vestigation and Research dealing with restrictions on motor and water 
carriers and some consideration of water carriers in a recent Interstate 
Commerce Commission study, little analysis has been made of the effect 
of regulatory restrictions. Since there is little information on which to 
base a consideration of this policy, further studies should be made to de- 
termine whether the exercise of the certification function has resulted in 
substantial benefits to the public at large in the form of a more stable 
low-cost transport industry or a segment thereof. In the absence of such 

nefits there would be little justification for continuing restrictions 
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which limit the opportunity of the American citizen to engage in business. 

In the the case of motor trucking, the Board of Investigation and 
Research found that the various restrictions which are placed on the op- 
erating certificates of carriers who obtain certificates had some effect in 
preventing the maximum utilization of facilities by the carriers con- 
cerned. This necessarily resulted in higher costs and higher rates even 
in those cases where there was a close relationship between costs and 
rates. Moreover, since a second effect of the restrictive regulatory action 
was to limit to some degree competition between and among common and 
contract carriers, transport users who were compelled to resort to these 
types of services found their charges higher than would otherwise have 
been the case. There may have resulted as an alternative a greater 
resort to private trucking than would have occurred if fewer restrictions 
were imposed on the common and contract carriers. 

In the case of air transportation, some certificated carriers have pro- 
tested that certain restrictions on their operations (imposed to protect the 
traffic of other carriers) have resulted in reduced utilization of their 
equipment. It is also true that would-be new comers in the air transport 
field seeking to offer a nonsubsidized low-cost service for the transport 
user have encountered considerable difficulty in obtaining approval by 
the Board for their operations. In the case of many of these carriers the 
Board has provided temporary exemptions so long as the service rendered 
is exceptionally irregular. Only by meeting unusual standards of irregu- 
larity are such carriers permitted to operate at all and patrons who re- 
quire even a semblance of regularity of service are forced to rely upon 
the services provided by the carriers already certificated. 


The Scope of Regulatory Authority 


During recent years there have been numerous complaints from the 
regulated carriers to the effect that, since they are subject to regulation 
and their competitors are not, they are being unjustly discriminated 
against. Likewise there has developed within some of the regulatory 
authorities the belief that regulation of the regulated portions of the in- 
dustry is made more difficult because of the fact that competitors of these 
regulated carriers may conduct their operations without interference. 
According to this view, more complete regulation is necessary not only to 
protect the established transportation carriers already subject to regu- 
latory control but also to render the processes of regulation more effective. 
The carriers not now subject to regulation do not share the belief that 
they should be regulated and argue that requiring regulation would re- 
duce the flexibility and economy of their services or in some cases prevent 
the provision of the service altogether. Moreover, they claim that the 
result of their being subjected to regulation would be to increase the 
cost and diminish the quality of the service available to the public. — 

The problem of determining the proper scope of regulatory authority 
in the field of transportation is an extremely difficult one, and more study 
is clearly required to indicate where the line should be drawn between 
freedom and regulation. Certain guideposts, however, can be offered of 
some value in arriving at the proper answers. The most important of 
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these guideposts has already been mentioned; namely, that the funda- 
mental objective of Federal regulation is preservation for the using public 
of adequate, low-cost and nondiscriminatory service. Decisions with re- 
spect to the extension or relaxation of regulatory controls should be made 
on the basis of the net and ultimate effect upon the transportation user. 
A second standard is that, in those cases where free competition is possi- 
ble, competition is more likely than regulation to produce the maximum 
service at the lowest cost.* 

Translating these general statements into concrete terms, it is obvi- 
ous that with Federal and state governments providing airways, high- 
ways and waterways, the prospect of effective competition among air 
earriers, highway carriers and waterway carriers is far more real than 
in the case of railroads or pipe lines where entirely new facilities of great 
cost would be required if additional competitors entered the field. In 
the case of air carriers, highway carriers and the water carriers, often all 
that is needed to create additional service is to supply additional planes, 
trucks, barges or ships. Such facilities as railroads and pipe lines come 
much closer to being natural monopolies from the standpoint of particu- 
lar shippers who use the service than do other carriers where the basic 
facilities are available to all. Accordingly, continued regulation of these 
types of carriers is justified in the public interest. 

A lesser degree of regulation may be required in the case of other 
types of carriers where a greater degree of competition is likely to pre- 
vail. It is possible, for example, that in the absence of regulation by the 
ICC competition between trucklines might in and of itself furnish to the 
user of trucking services all the protection he needs against exorbitant 
rates and inadequate service although rates would undoubtedly be less 
stable and protection against financial loss less sure than under regula- 
tion. Many users of railroad services, particularly if they are located on 
a single railroad, have no such protection through resort to competing 
railroads and must accordingly be protected through regulation. Shippers 
can, of course, almost always resort to some other method of transporta- 
tion, but such an alternative is not in many cases an economical one.® 

The preceding discussion does not imply, of course, that there is or 
can be completely free competition in the motor carrier field any more 
than it implies that there is a complete absence of competition among 
railroads. What is suggested is that there is a substantial difference of 
degree between the effectiveness of competition which can exist within 





___.4 Free competition as used here means a situation in which the activities of any 
individual supplier of service have only a negligible effect upon the total volume of 
service rendered and the price which is charged. The best example in the transpor- 
tation field is tramp shipping. 

5 Rail or truck transportation can be used in place of pipe lines for the transport 
of petroleum products, but the basic costs of transporting petroleum by these methods 
are so much higher that they can scarcely be regarded as economical choices. Like- 
wise, if the rates on long-haul rail traffic become unreasonably high, shippers may use 
trucks as an alternative but once again the basic costs of truck transportation for 
long distances far exceed the basic costs of rail transport and resort to truck trans- 
Portation, therefore, does not represent an economic alternative. Under effective 
regulation with rates reasonably related to costs the rail rate would be substantially 
lower than the rate charged by the higher cost trucking service. 
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certain forms of transportation as compared with other forms. These 
substantial differences in the degree of competition which is possible 
certainly represent considerations to be kept in mind in making decisions 
concerning the desirability of regulating different types of transportation 
or in making further decisions concerning the degree of regulation which 
should be imposed. 

Another consideration is the effectiveness and general adequacy of 
the regulatory process itself. If there is reason to believe that the Gov- 
ernment can effectively regulate a particular type of carrier, there is 
greater justification for enlarging and enhancing the scope of regulatory 
contro] than in other cases where the prospects of successful regulation 
are slender even though regulation in the public interest seems otherwise 
justified. In the field of motor carriage, for example, the number of 
companies and individuals operating trucks in interstate commerce, 
whether they be common carriers, contract carriers, exempt carriers, or 
private carriers, creates a problem of almost insuperable difficulty for 
any regulatory authority regardless of the competence and adequacy of 
its staff. There are some 22,000 motor carriers subject to jurisdiction by 
the Interstate Commerce Commission and no one knows how many thous- 
ands of carriers there are operating in interstate commerce who are not 
subject to any economic regulatory controls. The mere size and com- 
plexity of the industry to be regulated suggests the difficulties confront- 
ing the regulatory agency and in itself raises a question of the feasibility 
of effective regulation. 

In the case of domestic water carriers and air carriers it is not likely 
in the absence of regulation that competition would be as complete and 
intense as in motor transport. Equipment for use on the rivers, lakes, 
and oceans costs far more than do motor trucks, and the opportunities 
for service in water transportation are also somewhat more restricted 
than in the case of highway transportation. Likewise, in the present 
state of development of air transportation, the opportunities for profita- 
ble air services are relatively limited and the equipment necessary to 
operate those services is expensive. Despite these factors, it is still true 
that basic facilities are available for all who wish to use them and it is also 
true that both air and water services can be established with moderate 
amounts of capital. The possibility of relying upon competition as an 
alternative to regulation is accordingly greater in these areas than it 1s 
for carriers where large accumulations of capital are required to provide 
competing services. 

Another guidepost of some value in approaching the problem of the 
proper scope of regulatory authority is the fact that a freely competitive 
industry will, so far as its own services are concerned, provide them in 
adequate volume and at a minimum cost. In other words, where 
thoroughgoing competition is possible the general result for the public is 
no different in the transport field than in any other field—namely the 
provision of the maximum amount of service at the lowest possible cost 
measured in physical or monetary terms. 

Whether or not the underlying facilities are provided at Govern- 
ment expense or are charged for in whole or in part, transportation 
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services should normally be sustained by the users. In cases where free 
competition prevails this is usually the result anyhow, since only in rare 
situations and for relatively short periods are freely competitive trans- 
portation services furnished at a price which does not fully compensate 
for the cost of furnishing the service. Where only partial competition 
exists some users are likely to be overcharged and others may obtain 
services at less than cost. In the case of some transportation enterprises 
it is well-known that many services are provided at a substantial loss and 
the losses on these services are made up by relatively high charges for 
other services or by government subsidy. 

The transportation system of the country is now so far developed 
and offers such alternatives that there is no longer any reason with re- 
spect to any form of transportation for making certain transport users 
pay the losses which are incurred by the carriers in providing non- 
compensatory services for other transport users. In those relatively 
rare cases where noncompensatory services must be continued for 
national defense reasons the resulting burden should fall on the general 
public and not on part of it. Services which no longer can be furnished 
at a profit should be abandoned and, in the case of the regulated carriers, 
the regulating authorities should not only permit but should encourage 
the carriers under their jurisdiction to divest themselves of these mar- 
ginal services. If legislation is necessary to implement such action, it 
should be enacted. At the same time, steps should be taken to see to 
it that the rates charged for the remaining services do not exceed a level 
which will cover the cost of furnishing the service plus a reasonable 
return. 

With considerations such as the foregoing in mind a reexamination 
might be made of the present scope of regulatory controls to determine 
whether or not the Federal Government has gone too far in endeavoring 
to regulate portions of the transport industry and not far enough in the 
effectiveness of its regulation of other portions of the transport industry. 
No attempt at such a reexamination has been made. Conclusions should 
be made only after a careful and thoroughgoing review of the effective- 
hess and scope of governmental regulation with respect to each type of 
regulated transport service. 

While no recommendations are advanced concerning the relaxation 
or elimination of present regulatory controls over air carriers, water 
carriers, and motor carriers, there is need for a complete study of the 
impact of regulatory controls in these fields upon the transport user. 
Likewise, there should be a reexamination of the effectiveness of regu- 
latory controls over railroads and pipe lines. 


Proposals to Expand Regulatory Controls 


Proposals have been advanced which would extend the scope of 
Federal regulatory controls beyond their present limits. One such pro- 
posal has been the suggestion that motor carriers now exempt be placed 
under the jurisdiction of the Interstate Commerce Commission. In its 
most extreme form, this suggestion would involve the elimination of 
Private carriage in interstate commerce and require that all interstate 
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motor shipments be handled by carriers subject to regulatory controls. 
Before any such extension of existing motor regulatory authority is 
made, careful study should be made to determine whether or not the 
result would be more adequate and less costly transportation. The 
same recommendation for careful study is made in regard to the various 
proposals which have been advanced from time to time to extend the 
jurisdiction of the Interstate Commerce Commission over additional 
water carriers and to give the Maritime Commission additional authority 
over international shipping including tramp shipping. 

Similar careful study is appropriate in the case of the various 
proposals which have recently been made to extend the jurisdiction of 
the Civil Aeronautics Board over contract air carriers and to give the 
Board the power to regulate rates of international air carriers. Exten- 
sions of control of this character are likely to be followed by efforts to 
restrict the operating rights of contract air carriers and by attempts to 
fix minimum rates for both contract air carriers and nonconference 
common carriers. Since contract carriers operate without subsidy, ef- 
forts to restrict the scope or the pricing of their operations would tend 
to destroy the effectiveness of these operations in furnishing a com- 
parison with the efficiency of the subsidized carriers. Finally extension 
of regulatory controls in this relatively new field of transport might well 
discourage the possibility of the development of new enterprises which 
would provide useful services for the shipping and traveling public. 

In addition to the controversies which have developed over attempts 
to enlarge the scope of regulation through new legislation, other con- 
flicts have arisen over administrative interpretations of existing statutory 
authority. It has been claimed that some regulatory authorities are 
endeavoring to apply interpretations of existing statutes which would 
have the effect of enlarging their regulatory responsibilities without 
obtaining additional legislation. Reference has already been made to 
the dispute involving the Maritime Commission and the Departments of 
Justice and Agriculture over the proper interpretation of the Shipping 
Act of 1916. In the field of motor carrier regulation a number of recent 
decisions suggest an interpretation of the statute which would in effect 
whittle away the exemptions for carriers of agricultural commodities 
which were specifically provided by law. In the field of air carrier regu- 
lation recent rulings have so enlarged the concept of common carriage 
which is subject to regulation that contract operations which are not sub- 
ject under the law to regulation are reduced to a few isolated and un- 
important activities. Such standards of construction have been subject 
to increasing question on the part of the carriers, who believe they are 
being regulated not as the result of Congressional policy but on the basis 
of administrative determinations. 


Regulation of Conference Activities 


Another closely related activity of the regulatory commissions is the 
supervision of conference agreements among the various carriers. As 
the Federal law now stands, shipping lines may combine in conference 
organizations and obtain immunity from the antitrust laws provided 
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their agreements are submitted to and approved by the Maritime Com- 
mission. A similar immunity has been conferred upon the air lines 
with the agreements in this case being supervised by the Civil Aero- 
nautics Board. Legislation of the same type was recently passed with 
respect to carriers subject to regulation by the Interstate Commerce 
Commission. 

The primary purpose of the various conference arrangements, wheth- 
er they involve air lines, steamship companies, or other surface carriers, 
is to reach agreement on matters of rates and in some, but not all, cases 
on matters of service as well. The usual result of these activities is a 
substantial lessening of competition among the carriers affected. 

As suggested by the earlier discussion with respect to rate regula- 
tion, such concerted activities need not necessarily result in detriment 
to the public interest. The public interest would be better served by 
having all conference activities and deliberations a matter of public 
record and all meetings open to the public. Moreover, the regulating 
agency should maintain clear and direct control over the rates which are 
arrived at and require that rates established as a result of conference 
deliberations be reasonably related to a fully distributed cost standard. 
In the absence of such effective rate controls on the part of the regulatory 
authorities, the result of such conference arrangements may be the 
establishment of rates which are unduly high in the case of those ship- 
pers who do not have alternate economical methods of obtaining the 
service which they need. A further result may be the maintenance or 
the creation of inequities and discriminations which have no place in 
the rate structure. Accordingly, unless effective and continued super- 
vision of the conference is maintained by the regulatory agencies and 
unless more specific standards for prescribing rates are developed than 
at present, consideration should be given to repeal of the exemptions 
from the antitrust laws. 

In the case of international shipping, where no real powers regard- 
ing rate regulation have been conferred upon the regulatory authority, 
effective and continuous supervision of conference arrangements seems 
particularly important. It would, furthermore, be appropriate for the 
regulating agency to encourage the development of competition outside 
the scope of the conference arrangements as a means of furnishing the 
shipping public additional protection against the imposition of exorbitant 
or discriminatory charges. 


Control of Financial Practices 


Another activity of some of the regulatory authorities, which is 
concerned primarily with the financial health of the transport industry 
subject to regulation, is the maintenance of control over the financial 
operations of the carriers, including among other things the issuance of 
securities. The purpose of these financial controls is to prevent the dis- 
sipation of the assets of the carriers through wasteful financing and to 
insure the continued existence of financially sound transportation com- 
panies. In those cases where the transport carriers definitely have the 
attributes of a limited monopoly, as in the case of the railroads, such 
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financial controls appear thoroughly justified as a means of protecting 
the public at large from the imposition of higher transportation charges 
and as a means of guaranteeing to the public the continued existence and 
operation of those carriers which are essential. Unfortunately, financial 
controls were not conferred upon the Interstate Commerce Commission 
before 1920 and were therefore not in effect during the period when the 
railroads represented virtually the sole means of transportation for most 
of the using public. During this earlier period, the capital structure of 
many of the rail carriers was distorted by unsound financial practices. 
Since the Commission acquired control, improvements have come about 
in the capital structure of the carriers. Regulatory controls over the 
finances of the carriers have in general been exercised in a salutary 
manner and have made some contribution to promoting the stability of 
the railroad industry. No attempt is made in this report to appraise 
the activities of the Commission in regulating financial practices in the 
motor carrier field since the need for financial controls in this area has 
been less acute and the exercise of authority by the Commission has been 
more limited. 

Certain controls over the financial practices of the subsidized ship- 
ping lines are imposed by the Merchant Marine Act of 1936, admin- 
istered by the Maritime Commission. In the light of the history of the 
subsidized carriers prior to the passage of the 1936 Act, the imposition 
of these controls was thoroughly justified since under prior subsidy ar- 
rangements governmental payments to the shipping companies were 
dissipated in the form of dividends, excessive payments to affiliated 
companies, high salaries and by other methods. As a result, despite 
heavy government payments, practically none of the subsidized com- 
panies was in sound financial condition at that time and very little 
money had been spent by any of the companies for replacement of 
antiquated ships with new and modern ones. Under the administration 
of the Merchant Marine Act of 1936 this situation has definitely changed 
for the better although it should be acknowledged that one reason for 
the change was the profitability of shipping operations during the war 
period. Nonetheless the subsidized carriers were restricted from dis- 
sipating their assets as they had done before and at least a substantial 
part of the government aid poured into the industry was restricted for 
the purposes for which it was intended, namely, the creation and 
maintenance of a strong merchant marine. 

The principle to be considered here with respect to the desirability 
of governmental regulation of the financial practices of the transport 
industry is similar to the position taken with respect to the scope of 
regulation generally. In cases where carriers by the nature of their 
services have many of the attributes of a limited monopoly and in par- 
ticular furnish services for which many users can find no adequate 
economical alternative, their financial practices should be subject to 
regulation. Accordingly, present financial controls over railroads and 
pipe lines should be continued. In the case of other carriers where com- 
petition appears as an adequate substitute for regulation regulatory 
restrictions should be held to a minimum. Carriers receiving financial 
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assistance from the Federal Government should have effective controls 
over their financial practices because in their absence the Federal Gov- 
ernment is likely to have to pay the price of financial difficulties of 
private carriers. Accordingly, the imposition of controls over the is- 
suance of securities and over other financial practices of the subsidized 
air carriers should be promptly considered. Controls somewhat similar 
in nature already apply to the subsidized shipping operators. 


Promotion of Carrier Efficiency 


Another set of activities engaged in by the regulatory authorities 
has as its objectives both the maintenance of a sound transportation in- 
dustry and the furnishing for the using public of the most efficient trans- 
portation service at the lowest cost. These activities include attempts to 
improve the efficiency of existing transport operations, to eliminate 
wasteful and unnecessary services through promoting necessary con- 
solidations, and in general to promote the optimum use of transportation 
resources. 

Common carrier transportation is required by law to be rendered 
under honest, efficient, and economical management. In general it is 
fair to state that the regulatory agencies have been too busily engaged 
in day-to-day work to analyze the efficiency of the carriers subject to 
their jurisdiction. While the operations of particular individual car- 
riers are not necessarily inefficient, the substantial improvements which 
night result from consolidation and unification of particular operations 
and functions have in general not been achieved. In the case of the 
railroads, for example, the Federal Coordinator, after considerable study 
of “‘unnecessary duplication of facilities’? and ‘‘other waste and un- 
necessary expenses in railroad operations,’’ reported that savings in the 
amount of $800 million annually could have been made in the depression 
years of 1932 and 1933. Approximately ten years later the Board of 
Investigation and Research reported that increased efficiency would save 
the railroads about $1,400 million on an annual basis. Comparatively 
little progress, however, has been made in bringing about the necessary 
consolidations, unifications, and improvements in efficiency which would 
be required for savings of this magnitude to become a reality. 

No thoroughgoing studies comparable to those which have been made 
for the railroads are available to suggest the extent to which savings 
might be produced in the case of other types of transport such as motor, 
water, and air transportation. In fact, in some of these areas of trans- 
portation, statistical material for making a study is not available. This 
i particularly true for motor transportation where there is only limited 
information on how the certification process has operated and an almost 
complete absence of data on the movement of traffic. In the case of air 
transportation somewhat more elaborate statistical data are available. 
These data suggest strongly the substantial savings could be effected in 
the furnishing of air transportation through the elimination of marginal 
services through the reduction of unnecessary duplication of facilities 
and routes, and through a general tightening of managerial efficiency. In 

€ case of water services the financial difficulties encountered by the 
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common carriers in domestic service since the war have led to some im- 
provements in efficiency but undoubtedly additional savings can be 
effected through terminal improvements and through the development of 
new techniques for loading, unloading, and carriage of cargo. For car- 
riers using basic facilities available to all, total savings through the 
elimination of marginal services and wasteful practices and the consoli- 
dation of routes will be far smaller than in the case of the railroads, 
where the basic plant and terminal facilities are privately owned. An 
exception is particular services subsidized on a cost plus basis by the 
Government since in those cases there is no strong incentive for manage- 
ment voluntarily to eliminate wasteful and unnecessary activities. 

The problem of consolidation is particularly urgent in the railroad 
field because the continued existence of an adequate railroad system is 
necessary both for the needs of peacetime commerce and for the exigen- 
cies of wartime emergency. Every effort should be made through the 
promotion or the requirement of consolidations and unifications and 
through the elimination of unprofitable services to reduce the overall 
cost of railroad operations with a view to minimizing the rate burden 
which now falls upon the shipper of carload freight. Activities with the 
objective of obtaining the most efficient railroad plant should be initiated 
immediately. The carriers can undoubtedly do much in this direction 
on their own initiative but it is equally clear that they will need active 
support and direction from the Federal Government. This may involve 
a mixture of incentives and compulsory action. One incentive requir- 
ing immediate consideration is a more liberal policy with respect to 
abandonments. Further incentives should be explored. 


Handling of Small Shipments 

The large deficit incurred in the handling of less-than-carload 
freight, and small shipments in particular (300 pounds or less), is one 
of the most acute and pressing problems facing carriers today. About 
1.4 billion shipments of this category were handled in 1947 by the several 
types of transportation and in general the different agencies are carrying 
this traffic at a substantial loss. As a means of remedying the situation 
Commissioner J. Haden Alldredge of the Interstate Commerce Com- 
mission has suggested that the parcel post service of the Post Office De- 
partment take over the small shipments up to 70 pounds in weight now 
handled in railway express and less-than-carload service and that the 
railroads undertake to provide an expedited type of service which will 
enable them to attract most of the remaining express traffic, and at rates 
lower than prevailing express charges. 

The Alldredge plan should be given consideration as a part of a 
careful reexamination of the small shipment and less-than-carload situa- 
tion with the objective of determining the most desirable corrective 
action. 


Transportation of Mail 


The discussion of transport regulation has thus far been in terms of 
how well the system of regulation is serving the public at large. It is 
now proposed to discuss briefly the existing legislation concerned with 
the movement of United States mail since an essential function of the 
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transportation system is to serve the needs of the Postal Service. Rail- 
way mail transportation is performed subject to the Railway Mail Pay 
Act of 1916 and most of the Nation’s mail moves by rail. In view of the 
changed conditions in the field of surface transportation, particularly 
motor transport, since the Act was passed, it should be revised in the 
light of modern postal requirements and existing transportation services 
in order to make it suitable for current conditions. 

Several deficiencies of this statute might well be reviewed. The 
statute appears ambiguous in defining the authority of the Postmaster 
General and the Interstate Commerce Commission in regard to the trans- 
portation of mail by railroad. 

The unique method of paying for rail transportation should be re- 
considered. Under the present system of payment to the railroads the 
Post Office Department pays not only for the space occupied by bulk mail 
on outgoing trips but also pays the same rate for the same amount of 
space on the return movement of the equipment. Such an arrangement 
results in the payment for much space that is not used for the transporta- 
tion of mail. Bulk mail, known as storage mail, is regularly transported 
in ordinary baggage cars and freight cars suitable for other railroad 
service. This comment does not apply to the transportation of mail in 
railway post office cars or apartment cars especially equipped for handl- 
ing mail, for which the Post Office Department does pay on the initial 
and return trip. 

The present arrangement appears to place a premium on inefficiency 
by making it profitable for the railroads to return empty space to be paid 
for by the Post Office Department even though other traffic consisting of 
baggage and express is available for movement. No other user of trans- 
portation pays on such a basis. Revision of the system to place rates 
on a fair and reasonable basis for space actually used appears equitable 
and necessary to place the Post Office Department on a businesslike basis 
accorded other shippers by rail. An additional benefit to the railroads 
and the Post Office Department would be the elimination of the complex, 
confused rules that have grown up around the return of empty railroad 
equipment used in mail service. 

The present law does not allow the Post Office Department to trans- 
port mail by common carrier motor transportation ; consequently, much 
costly short-haul transportation by rail is used by the Department that 
might more economically be performed by motor carrier accompanied 
by better postal service to the public. Consideration should be given to 
amending the present law to allow the Post Office Department to make 
use of the cheapest means of transportation consistent with expeditious 
handling of the mail. 

_ As one of the largest businesses in the world, and the railroads’ best 
Single peacetime customer (spending annually for rail transportation 
approximately $250 million), the Post Office Department should be 
allowed to effect economies in transportation expense where it is feasible 
todoso. A change in the law making additional means of transportation 
available to the Department would allow it to make effective use of a 
statute providing for negotiation with the railroads to obtain rates lower 

the maximum rates for the carriage of mail prescribed by the Inter- 
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state Commerce Commission. Most of the freight of commercial shippers 
moves at rates lower than the maximum. The Post Office Department has 
made little use of this feature of the law partly because of the absence 
of an alternate means of transportation. The availability of a variety 
of transportation services would introduce competition that would lead 
to improved mail service and lower cost for operating the Post Office 
Department. 


Problem Posed by Existence of Several Regulatory Agencies 


One final issue with respect to Federal regulation of transportation 
arises from the fact that several independent commissions are engaged in 
the regulation process. The problem is whether the existence of such 
multiple commissions in itself makes regulation more difficult and less 
effective. 

From the standpoint of regulation as distinguished from promotion 
the existence of several regulatory commissions has not produced as 
unfortunate consequences as is sometimes claimed. The reason, however, 
is that from the standpoint of purely regulatory activities there has been 
until recently comparatively little overlap and where the overlap exists it 
has usually not produced harmful consequences because of the non-com- 
petitive characteristics of the services which were being regulated. There 
are, for example, certain potential areas of overlap of jurisdiction be- 
tween the Maritime Commission, which is concerned with persons engaged 
in forwarding or the furnishing of various terminal facilities utilized in 
connection. with overseas water transportation, and the Interstate Com- 
merce Commission, which in the exercise of its various regulatory controls 
over interstate commerce also has jurisdiction over the same persons. 
The jurisdiction is exercised, of course, for somewhat different objectives 
by the two agencies. While some problems have arisen as the result of 
this situation which would suggest the desirability of consolidation of the 
regulatory function in one spot, the problems thus far created have been 
of comparatively secondary importance. 

In the case of the Civil Aeronautics Board and the ICC there is the 
possibility of a much greater conflict in regulatory functions since each 
agency is concerned with a form of transportation operating on a nation- 
wide basis. Until recent years, however, air transportation has been rela- 
tively insignificant and the fact that this form of transport was regulated 
quite independently of and with little regard for the regulatory activities 
in the surface field was not a matter of major consequence. With the 
rapid development of air transport in recent years, however, it is no 
longer true that the two regulatory systems can exist side by side without 
the possibility of serious conflict between them. The regulation of air 
passenger rates, for example, certainly has a very definite bearing upon 
the regulation of surface passenger rates since the air carriers have al- 
ready diverted a substantial volume of traffic from their surface com- 
petitors. Conversely, action by the Interstate Commerce Commission in 
changing the level of rail passenger fares might well have a very sub- 
stantial impact upon the volume of air transport business and upon the 
amount of Federal aid required to underwrite that business. Likewise 
the development of air freight has proceeded to the point where the 
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regulation of air freight rates may have a substantial bearing upon the 
rate structure which applies as far as railway express operations are 
concerned. If further technical improvements were to result in sharply 
reduced air transport costs, it is quite conceivable that in the future the 
activities of the regulating authority regarding air transport would have 
a significant bearing upon the freight rate structure of the surface car- 
riers and upon the regulatory activities of the Federal Government con- 
cerning that freight rate structure. 

As indicated in the foregoing there are some advantages which might 
accrue at this time from the consolidation of the regulatory function 
under unified control. The desirability of effecting such consolidation is 
likely to increase with the passage of time. The major problem, however, 
is whether the advantages of the consolidation of regulatory controls at 
this time outweigh the special considerations which led to the establish- 
ment of separate regulatory authorities for shipping and air transporta- 
tion. No attempt will be made here to answer this question but it is 
probable that a consolidation of regulatory controls will eventually be 
necessary. 
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PART FOUR 
CONFLICTS BETWEEN FEDERAL REGULATION AND PROMOTION 


One of the major issues of Federal transport policy is the conflict 
between the Government’s promotional activities and its regulatory 
functions. Promotional activities are generally carried on by govern- 
ment agencies acting in behalf of a single mode of transportation. In 
most cases facilities have been provided without any prior accurate 
measurement to determine whether the benefits realized by the public 
fully justify the cost of providing the facility. Furthermore, most of 
the promotional programs have been pursued independently and without 
any reference to a coherent balanced program for the Nation’s transport 
industry as a whole. 
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Rate Regulation and Federal Promotion 


In the case of the exercise of the regulatory functions, the standards 
of rate making by the regulatory agencies are extremely broad and 
general with the result that there is an unduly wide range between the 
rates charged for different types of freight service for different com- 
modities, and even for different movements of the same commodity. 
Moreover this extensive spread within the rail rate structure of relatively 
high rates on one hand and relatively low ones on the other has a very 
definite bearing upon the promotional activities of the Government since 
m many cases the rates which appear to be unduly low are the rates on 
traffic which might otherwise move more economically over the water- 
ways or over the highways. Unduly high rates may result in diverting 
traffic from the most efficient carrier to one of lesser efficiency charging 
lower rates or may partly or wholly prevent movement of the traffic. 

The situation described in general terms in the preceding para- 
graphs has led to widespread complaints on the part of the railroads 

t they are being subjected unfairly to subsidized competition by other 
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forms of transportation which the Federal Government is promoting 
either directly or indirectly. Conversely, both motor and water carriers 
have vigorously attacked many of the regulatory actions of the Inter. 
state Commerce Commission in the establishment or approval of low- 
rate levels for particular rail traffic movements on the grounds that the 
action of the regulatory authority is apparently designed to prevent the 
diversion of traffic from rail to motor or water carriers. It has been 
asserted that the regulatory authorities discourage traffic diversion from 
the railroads by requiring motor carriers and water carriers to maintain 
rates closely related to rail rates rather than to their own costs. 

Such actions nullify to a substantial degree the promotional activi- 
ties of the Government in providing waterways and highways. More- 
over, the motor and water carriers claim that the result of such regula- 
tory action is to prevent the optimum use of transport resources since the 
carrier with inherent advantages in the performance of different types 
of services is unable to obtain the traffic in competition with the below- 
cost rates of the railroads which apply on the particular traffic move- 
ments subject to competition. The railroads in turn retort that since the 
water carriers are operating on free facilities and the motor carriers are 
operating on facilities for which they pay only in part, these competing 
carriers in general would not have an inherent cost advantage if they 
were required to pay their proper share for the underlying facilities 
which they use. 

The divergent positions advanced by the different types of carriers 
contain many elements of truth. For example, there is no question but 
that water carriers, particularly inland waterway carriers, do have free 
facilities provided for them by the Government; consequently, their 
ability to compete with the railroads who furnish their own right-of-way 
is enhanced. Moreover, there is no question that rights-of-way are pro- 
vided for motor carriers in the form of improved highways although 
there is at present a bitter argument concerning the extent to which the 
motor carriers through registration fees, gasoline taxes, and other 
charges pay for the facilities which they use. In general the motor car- 
riers claim that they pay adequately for their use of the highways where- 
as their competing carriers, the railroads, are equally insistent that the 
motor carriers do not begin to defray the cost of the kind of a highway 
system which is necessary because of motor carrier operation on the 
highways. Careful studies should be made to determine whether motor 
carriers as a whole or the various classes of motor carriers are in fact 
paying adequate user charges for the use of the highways or whether 
they are being indirectly subsidized. In the case of water carriers and 
the air carriers there is no question but that as the result of Congress- 
ional policy and administrative action subsidies are being conferred and 
that these carriers are given a definite advantage over the railroads. 
Studies should be made to determine the extent of these advantages and 
whether present policies should be changed. 

Thus, there is considerable justice in the complaint of the railroads 
that their competitors are placed in a privileged position as the result 
of governmental promotional policies. The regulatory authority has 





DECEMBER, 1949 221 





apparently tried to compensate the rail carriers for the privileged po- 
sition of their competitors by approving rate structures designed to 
minimize the diversion of traffic from the railroads to the other forms 
of transportation. For example, in many cases rates applying between 
the east and west coasts are very little if at all higher than are the rates 
for much shorter distances from coastal points to points in the interior 
of the country. This type of rate structure was proposed by the rail- 
roads with the definite objective of preventing the diversion of traffic 
to the water carriers. Likewise, in general, the rail rates up and down 
the Mississippi Valley on many kinds of traffic appear to be substantially 
lewer than rates for similar traffic moving similar distances between 
points east and west of the Mississippi River. In like fashion, rail rates 
along the Atlantic Coast and the Pacific Coast on many kinds of traffic 
appear in general to be substantially lower than are rates for similar 
distances between points on the coasts and points in the interior of the 
country. It might be noted that these relatively low rail rates have 
for the most part received the approval of the regulatory commission 
which has at the same time approved or permitted the establishment of a 
much higher level of rates between points where effective competition 
by other forms of transport is not likely to materialize. 

Even more widespread adoption of reduced rail rates has resulted 
from motor carrier competition. These low rates have been established 
or approved in all sections of the country to meet actual or potential 
truck competition. 

During the past several years the water carriers and the Maritime 
Commission have objected vigorously to depressed rail rates on traffic 
that might otherwise move by water. If the rates which are being chal- 
lenged actually are non-compensatory, it would appear to be sound 
public policy for them to be raised. If on the contrary they are 
compensatory, there would appear to be considerable justification for 
the reduction of other relatively higher rates, just described, on the 
grounds that transport users are being required to sustain a level of rates 
far above the cost of providing the service. 


Effect of Regulatory Restrictions Upon Federal Promotion 


Brief notice might also be taken of the impact upon the over-all 
promotional program of the Government of various restrictive measures 
imposed by the regulatory commissions. These restrictions which limit 
the right to enter business, which restrict the commodities to be carried 
by those who may operate, and which narrow the services to be rendered 
by authorized carriers obviously prevent the furnishing of service which 
would otherwise be provided. The net result is to minimize to some ex- 
tent the use which might otherwise be made of the highways, airways, 
and waterways which have been provided in the carrying out of particu- 
lar promotional programs authorized by the Congress. 


Measures for Modification of Conflict 


_ In the light of the foregoing discussion it is apparent that the con- 
flict which now exists between Federal promotional and regulatory 
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activities might be minimized through the adoption of certain changes 
in both promotional and regulatory activities. In the case of promotional 
activities, the suggestion has already been made that the separate and 
non-coordinated promotional programs now being carried on might be 
placed under centralized direction and control with a view to determin- 
ing what sort of a balanced promotional program is needed for the 
entire transport industry. Moreover, a second suggestion has been ad- 
vanced to the effect that careful analysis of benefits should be made prior 
to provision of facilities and that consideration should be given to the 
development of a system of user charges where they do not now apply. 
Imposition of such user charges would not only serve to test the utility 
of the various promotional activities in which the Government engages 
but would tend to place all forms of transport on a more equitable basis. 
Thus, the complaint of certain forms of transportation that their com- 
petitors are being unfairly supported by the Government would be dis- 
posed of. In this connection, however, it should be noted that where a 
certain type of transportation has peculiar national defense significance, 
public policy may require some direct subsidization of this type of car- 
rier despite the resulting inequities so far as the balance of the transport 
plant is concerned. Such special assistance programs would appear to 
be warranted, however, only on the basis of a clear finding by those 
directly concerned with the country’s defense that the services to be 
subsidized are clearly essential from a defense standpoint. Wherever 
practicable, such subsidies might be charged to the budget of the 
National Military Establishment. Moreover, it should be equally clear 
that the services could not be obtained or maintained without Govern- 
ment support. 

Subject to the exception just indicated, the Government should con- 
sider continuing its various promotional programs along lines which 
call for payment by the user for the various facilities. Government 
regulatory agencies should simultaneously consider the elimination of 
rates which are not closely related to the fully-distributed cost of render- 
ing the service. If action along both lines were to proceed at the same 
time, most of the legitimate complaints which the railroads have against 
their competing carriers would be eliminated and most of the legitimate 
complaints which water and motor carriers have against the rail car- 
riers would be disposed of. The net result would be a more effective 
use of transport resources with each type of carrier performing the 
various services in which it had a cost advantage. This, after all, is the 
basic objective of the Transportation Act of 1940 and action of the sort 
just described appears necessary in order that the objective of the 1940 
Act may be realized. 

While the suggested action would do much to eliminate the present 
conflict between promotional and regulatory activities, further steps 
would be required to insure effective coordination of the entire trans- 
portation program of the Government. The solution which has been 
advanced by the Commission on Organization of the Executive Branch 
of the Government would be the concentration of all general research 
and promotional activities under centralized direction and control in an 
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agency concerned with the major questions of transportation policy and 
a retention of separate commissions to perform essentially regulatory 
functions. Under such a system the promotional agency would in gen- 
eral determine what promotional programs were necessary and justi- 
fiable. Consideration might be given to lodging with such an agency 
the determination of the over-all extent of direct subsidy programs. 
If this were done, the regulatory commissions as far as subsidies are 
concerned would be restricted to determining which party or parties 
should receive particular subsidy awards. 


PART FIVE 
FEDERAL TRANSPORTATION POLICY AND NATIONAL DEFENSE 


The problem of achieving greater effectiveness and coordination in 
Federal activities in transportation requires consideration of the role 
of transportation in a national defense effort since the Government is 
concerned with having available a transportation plant adequate for 
both peace and wartime needs. It cannot be too strongly emphasized 
that an adequate supply of transportation is essential to the effective 
prosecution of any war since without it, men, materials, and machines 
simply cannot be delivered to the places where they are needed. 


Federal Transportation Activities in World War II 


From the standpoint of national defense, Federal activity in the 
transportation field is really concerned with two separate but related 
objectives. The first of these is to insure an adequate supply of all 
types of transportation available for any emergency. The second is to 
insure the most effective use of the available resources . Thus during the 
last war it soon became apparent that the form of transportation which 
was least adequate was shipping, and strenuous efforts were made to 
rectify this deficiency after the Nation became involved in the war. 
Likewise, it soon became apparent that to obtain effective utilization of 
available transportation resources, unified administration and control 
was required. As a result, an administrative agency was created to 
supervise and direct the operations of the domestic surface transporta- 
tion and a second administrative agency was created to perform a similar 
operation with respect to overseas shipping. Coordination between the 
two was achieved in large part through a committee arrangement. 


Current Mobilization Planning 


Recognizing the need for existence of an adequate transportation 
plant and the equally obvious need for effective and unified direction 
of the use of transport resources, staff members of the National Security 
Resources Board are now engaged, with the assistance of advisors from 
the transport industry and, to some extent with the assistance of other 
Government agencies, in developing tentative plans with respect to 
mobilization in the transport field. These plans will presumably be 
meshed with similar plans for other areas of the economy and ultimately 
be submitted for the approval of the NSRB. It might be noted that the 
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availability of key personnel who were responsible for major segments 
of the Government’s transport program during World War II has 
facilitated the mobilization planning work currently being performed. 

There is a close and intimate connection between activities con- 
cerned with mobilization planning and activities conducted by many 
Federal agencies in connection with their day-to-day responsibilities. 
For example, determinations of the adequacy of particular portions of 
the transportation plant to meet peacetime needs may also serve to throw 
considerable light on the question concerning the adequacy of the same 
types of transport service under wartime conditions. Likewise, other 
activities of the Government, including promotional programs for air 
transportation and shipping, are justified very largely on the basis of 
national defense considerations and are presumably very closely and 
intimately related to mobilization planning. 


“Adequacy” 


In view of the activity now being conducted at the NSBR staff 
level in the mobilization planning field, it would be inappropriate and 
premature in this report to evaluate the adequacy of the Nation’s trans- 
portation facilities for defense purposes. A suggestion might be ad- 
vanced, however, with respect to the concept of ‘‘adequacy.’’ During 
time of emergency the usual experience is to feel that there is a short- 
age of everything needed. In this sense the transportation plant never 
would be adequate, any more than the Nation would have adequate steel 
production, adequate manpower, adequate medical facilities, or adequate 
supplies of any other basic resource which it needed in the conduct of 
hostilities. As adequacy is understood here, however, it refers to a situa- 
tion in which the general plan of wartime operations, together with the 
maintenance of the remaining civilian activities which are essential, is 
not unduly disrupted or upset as a result of a shortage of transport 
facilities. In other words, the proper concept of the word ‘‘adequacy”’ 
would appear to be one in which transportation does not serve as a brake 
upon the war effort and, conversely, one in which resources are not 
wasted in providing transport facilities at the expense of other basic ma- 
terials and supplies which are needed. Particular attention should be 
given to the avoidance of the construction of duplicate transport facilities 
by civilian and military agencies. 

As noted earlier, in cases where there is a clear determination by 
those primarily concerned with our national security requirements that 
certain portions of the transportation plant are inadequate for defense 
needs, special governmental action to remedy these deficiencies is justi- 
fied. Such action may take the form of outright subsidy in the case of 
transportation services which have been clearly determined to be neces- 
sary for national defense reasons, provided they are not obtainable 
without subsidy. In such cases, the paramount needs from a defense 
standpoint would appear to override other considerations calling for a 
balanced and harmonious Federal transport program aimed at preserving 
the inherent advantages of each type of carrier and, through the 
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optimum use of transport resources, at maximum service at lowest cost 
for all users. 

As an alternative to the continued subsidization of particular forms 
of transport for national defense considerations, the proposal has been 
advanced that the Government might acquire stockpiles of essential 
transportation equipment and keep such stockpiles in reserve for emer- 
gencies. In extremely unusual cases, such a proposal may have some 
merit although in general it seems better to have transport facilities in 
actual use rather than tied up in idle reserves. In the case of some types 
of transport services where additional units require additional trained 
personnel to operate, the maintenance of extensive stockpiles of addition- 
al equipment over and above that in operation might prove a relatively 
fruitless precaution. Moreover, much of such a stockpile would soon 
become obsolete. 


Effective Control of Transportation in an Emergency 


In addition to having an adequate plant for defense purposes, the 
Government should be equally concerned with having effective machinery 
to direct and control the use of the transportation plant in time of 
emergency. In this respect it must be noted that the present diffused 
character of Federal regulatory controls and responsibilities is not con- 
ducive to prompt and effective coordinated action in time of emergency. 


Neither is the fact that many of the controls in the transport field are 
vested in independent regulatory controls conducive to prompt and 
effective action in emergency since commissions by their very nature are 
unlikely to act with the speed and dispatch which is required in time of 
war. Moreover, since they are independent agencies created by Con- 
gress their activities might not be properly geared in with the wartime 
activities of the executive agencies. 

The basic considerations described above were recognized at the out- 
set of World War ITI and the conclusion was then reached that it would 
be necessary to establish wartime control agencies in the transportation 
field under unified administrative control and directly responsible to the 
President. Such agencies were established and, after a period of grow- 
ing pains, apparently performed with considerable effectiveness in the 
fields of both domestic and international transport. It might be noted, 
however, that some criticism of the operation of the wartime controls 
during World War II has been advanced on the grounds that because 
of the carrier type of organization which was adopted the maximum co- 
ordination of effort between different types of carriers was not actually 
achieved. In fact, certain officials connected with the wartime control 
program during World War II have urged that a functional rather than 
a carrier type of organization be employed during any future emergency. 

No attempt will be made in this report to resolve the issue between 
carrier and functional type of organization other than to suggest that 
whatever type of organization is adopted should be sufficiently flexible 
to make the most effective use of all types of transportation. To do this 
properly will require the relaxation or suspension of many restrictive 
controls on transportation, an important example of which is the easing 
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of restrictions on motor carriers established under the Motor Carrier 
Act of 1935. 

It is also pertinent to observe that the necessity for creating at the 
outbreak of hostilities one or more wartime control agencies may result 
in considerable delay before the most effective direction and control of 
the transportation system for war purposes is attained. If, on the other 
hand, there were in existence during time of peace an executive agency 
under direct Presidential control which had an over-all responsibility 
for the major transportation programs and policies of the Government, 
the transition from peacetime to wartime operations could be effected 
much more swiftly and efficiently. The suggestions already made with 
respect to the consolidation of promotional activities under unified and 
centralized direction appear pertinent in this connection. An organiza- 
tion which had the general responsibility for evolving the Nation’s basic 
transportation programs (except for the administration of regulatory 
functions) would appear to furnish a good nucleus for any necessary 
wartime control agency or agencies. 





Special Committee on Appointment of I. C. C. 
Commissioners Desires Suggestions 


The Association of Interstate Commerce Commission Practitioners at 
its 1946 annual meeting provided for the appointment of a special com- 
mittee to recommend, in case of a vacancy on the Commission, a panel of 
a limited number of names of persons believed to be qualified to fill such 
vacancy and to submit such panel to the President of the United States 
for his consideration in exercising his appointing power. 

The membership has received the sad news of the death of Honorable 
Carroll Miller on December 24, 1949, and the spécial committee of the 
Association is, therefore, charged with the duty of submitting a panel of 
names in accordance with the authorization of the Association. 

The committee desires the assistance of the members in making its 
recommendation. If any member has in mind the name of some one who 
is believed eminently qualified to fill the vacancy now existing, it will 
be appreciated if he will communicate with Mrs. Sarah F. McDonough, 
Executive Secretary of the Association, 2218 I. C. C. Building, Washing- 
ton, D. C., giving information briefly as to the age, education, experience, 
and particular qualifications believed to qualify the person recommended 
for inclusion on the panel. Information is also desired as to the political 
affiliation of such person, in view of the statutory requirement that ‘‘ Not 
more than six Commissioners shall be appointed from the same political 

arty.”’ 
. The members of the special committee are Mr. R. Granville Curry, 
Chairman, and Messrs. J. Carter Fort, Edgar S. Idol, Wilbur LaRoe, Jr., 
and Giles Morrow. 

The committee desires to make its recommendation as promptly as 
possible and, therefore, would appreciate hearing from interested mem- 
bers as soon as practicable. 
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The Intercoastal Dilemma * 


By George F. GaLuanp, Assistant to the Solicitor, 
United States Maritime Commission 


The question whether the intercoastal trade was here to stay would 
hardly have suggested itself at any time between the opening of the 
Panama Canal and the end of World War II, to any one professing even 
modest awareness of the maritime affairs of the United States. The 
steamship services operating on the great trade route between our Atlan- 
tic and Pacific Ports by way of the canal, were commonly regarded by 
all who had occasion to consider the matter, as comprising one of our 
basic maritime institutions, and to men concerned with domestic shipping, 
the contingency that intercoastal general cargo trade might one day come 
to an end would have seemed nearly as improbable as the disappear- 
ance of the automobile. 

Intercoastal shipping—and domestic shipping generally—was in 
abeyance during the recent war. So was the manufacture of automobiles. 
The public assumed that when the war ended, both industries would go 
about their peacetime business, resuming activity on approximately the 
prewar basis, with perhaps some post-war improvements. 

If in 1946, the automobile manufacturers had announced that due to 
economic changes wrought by war, they could see no future in the busi- 
ness and had therefore decided to produce no more cars, the public shock 
would have resulted in a chorus of demands—which could hardly have 
been refused—that something be done by the government. 

The hypothetical example of what might have happened to the auto- 
mobile industry could be equally well applied to the domestic shipping 
industry—with the difference that as so applied, it would not be hypoth- 
etical, and with the further difference that there was no public clamor 
for the industry’s salvation. The fact is that at the end of World War II, 
the business of common carriage by water on the high seas in the domestic 
ecommerce of the United States, was dead. While some of the trades— 
notably the intercoastal—are experiencing a partially successful reincar- 
nation, they are very far from having recovered the ground they gave in 
wartime. Many of you may be surprised to know that you can not travel 
today on a passenger ship on the high seas between any two ports of the 
United States. Before the war you could take a boat from Boston to 
New York or New York to Boston every night in the year. In season, 
you could go by water to Fall River, New Bedford, Portland, or Bar 
Harbor. Service was available (to mention only a few examples) several 
times a week to Norfolk, and on regular, if less frequent schedules to 
Jacksonville, Miami, Savannah, and New Orleans. And for many years, 
there were fine liners with bi-weekly sailings, between New York and the 
Pacific coast. Not one of these services is in operation today. The mori- 
bund state of the passenger business is not strictly representative of the 


*Speech delivered before the Metropolitan New York Chapter, Tuesday, Nov- 
ember 15, 1949, New York Traffic Club, New York City. 
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condition of the cargo services; but it results from many influences com- 
mon to the passenger and cargo trades alike and the problem is more 
readily personalized in terms of the abandoned passenger routes. 

Domestic shipping has, if not always, at least for several generations 
been the principal activity of the United States merchant marine, ac- 
counting for more ships, more tonnage, more sailings, and more traffic 
than our combined foreign services. It has not employed the finest or 
the fastest or the best publicized ships of the merchant fleet, but our 
modern status as a maritime power has depended far more upon shipping 
between our own ports than upon our shipping in foreign commerce. In 
1939, our active dry cargo fleet of ships over 1000 gross tons in domestic 
commerce exceeded 2,070,000 gross tons, (of which nearly 1,000,000 tons 
were in intercoastal service) as against 1,700,000 tons in foreign service. 
The domestic fleet thus accounted, on the basis of gross tonnage, for 
about 63% of the total. 

The writing off of 63% of the United States dry cargo merchant 
marine was not a prospect to be complacently faced. It represented a 
hazard to the country, particularly from the standpoint of national 
security, ranking in importance with the imaginary case I have men- 
tioned in relation to the automobile industry. But Americans do not 
clamor for ships as they do for cars, and the government agencies having 
the responsibility for shipping affairs, together with the shipping in- 
dustry, were obliged to meet the crisis without the support of a strong 
public reaction. 

When the war ended, the whole United States merchant fleet was in 
the hands of the government, having been requisitioned for war use. The 
domestic services had been suspended, due to the excessive hazards of 
wartime operation and the need for ships in other theatres. The wartime 
program of requisition and operation had been assigned to War Shipping 
Administration, whose functions, in September 1946, were transferred 
to the Maritime Commission. 

In 1940, regulatory authority over domestic shipping had been trans- 
ferred from the Maritime Commission to the Interstate Commerce Com- 
mission. The advent of war in the following year, coupled with the 
government’s taking of the domestic fleet and the suspension of domestic 
service, had operated throughout the war to deprive the Interstate Com- 
merce Commission of any substantial opportunity to exercise its new 
function as the regulator of domestic shipping, since there was no such 
shipping to regulate. The end of the war found the ownership of the 
industry in one government agency and the regulating power in another, 
and upon those two agencies devolved the task of reviving a business 
that had been in suspended animation—or more accurately, no anima- 
tion—for four years. 

You all know that our shipping laws call for private rather than 
government ownership and operation of the merchant marine. There- 
fore, the first post-war objective of War Shipping Administration was to 
restore the active merchant fleet to private hands. But in the case of the 
domestic trades, it was found that private interests, through causes not 
subject to their control, were not prepared to take over. Their operating 
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costs had risen out of sight. Their prewar ships, many of them acquired 
at bargain prices from the government after the first war, were obsolete 
and the compensation justly payable for their requisitioning was, natur- 
ally, inadequate to finance a program of replacement at post-war build- 
ing costs. These were serious obstacles to revival—not necessarily in- 
surmountable in themselves, but quite insurmountable in connection with 
one further factor—that factor being the rate structure. 

The rate ceiling in domestic water commerce is fixed with reference 
to the rate level of competing landcarriers—notably the railroads—and 
that ceiling was too low for the post-war cost level of the water carriers. 
It was, of course, unthinkable that we should be without a coastwise and 
intercoastal commerce, but it seemed clear in late 1945 and early 1946 
that there could be no such commerce under private auspices at any time 
in the immediate future. In these circumstances, War Shipping Ad- 
ministration concluded that it would be necessary as a first step in the 
reestablishment of these trades, to undertake an initial program of direct 
government operation. Accordingly, War Shipping Administration 
applied to the Interstate Commerce Commission for certificates of tem- 
porary authority to operate on a number of the important domestic trade 
routes, including the intercoastal route. 

Since, during the war, the railroads had taken over much of the 
traffic which had moved by water before the war, the railroads opposed 
the application upon the ground that they were capable of moving all 
goods offered for shipment, and that in these circumstances, a case of 
public convenience and necessity in support of temporary government 
operation would not be made out. Nevertheless, the Interstate Com- 
merce Commission had no difficulty in finding that the public convenience 
nad necessity required the grant of temporary authority. Certificates 
were issued, and War Shipping Administration entered the domestic 
shipping business, subject to Interstate Commerce Commission supervi- 
sion, under general agency arrangements with private carriers which had 
been certificated before the war for operation on the routes involved, 
under Part III of the Interstate Commerce Act. War Shipping Adminis- 
tration domestic operations continued through the first half of 1947. 

It was immediately discovered, as had been anticipated, that the 
revenues available to the domestic services were far from sufficient to 
yield an operating profit, or even to cover direct operating expense; 
and it was clear that the level of railroad rates was such that water rates 
could not be raised to compensatory levels without driving the traffic to 
the rail carriers. There seemed to be no prospect of revitalizing the 
domestic trades to an extent which would permit their return to private 
ownership and operation, unless the level of competitive rail rates could 
be raised. The Interstate Commerce Commission was the agency which 
held the power to authorize or require a revamping of the structure of 
those rates. 

Early in 1946, War Shipping Administration and the Maritime 
Commission jointly called upon the Interstate Commerce Commission to 
exercise that power. They filed a petition stating that the water-competi- 
tive railroad rates were unreasonably low, and that in view of the Na- 
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tional Transportation Policy, designed to foster a national transporta- 
tion system by land and water, it was imperative that the rail rates be 
raised to proper levels so that domestic water commerce could be restored. 
The theory of the petition was not that railroad rates should be raised in 
the interest of the steamship lines to levels higher than those needed by 
the railroads. Rather, the contention was that the rail rates on commodi- 
ties important to the steamship lines were so low as to be uneconomic to 
the railroads. The petition to Interstate Commerce Commission did not 
seek an artificial subsidy for the water carriers in the form of excessive 
railroad rates, but merely the correction of a condition alleged to consti- 
tute unfair competition. 

Until 1933, when the Intercoastal Shipping Act was passed, there 
had been no power anywhere in the government to prescribe minimum 
rates for domestic water transportation. The Intercoastal Act vested 
such power in the Maritime Commission, with respect to Intercoastal 
traffic only. Not until 1938 was the scope of that Act extended to cover 
domestic commerce other than intercoastal; and not until 1940, slightly 
more than a year before the water carriers were to suspend service, was 
the power to regulate water rates transferred to the Interstate Commerce 
Commission. 

The result of the pre-1940 statutory pattern was a long period of 
devastating competition between the railroads and the water carriers. 
The water carriers were violently competitive among themselves, and as 
a group, no less violently competitive with the railroads. During the 
1920’s and 1930’s, the water carriers were unquestionably the low cost 
carriers, and their rates necessarily influenced those of the railroads, 
which, by reducing their own rates, fought for their share of traffic 
which the steamship lines could carry more cheaply. The rate structure 
in effect when Interstate Commerce Commission took over the regulation 
of domestic water commerce was the product of this competitive struggle. 
The proposition practically proves itself, that the rates for both indus- 
tries, in so far as competitive traffic is concerned, were far lower than 
they would have been if both the water carriers and the railroads had 
been fully regulated while the rate structure was developing. 

The proceeding instituted before the Interstate Commerce Com- 
mission by War Shipping Administration and the Maritime Commission 
was docketed as Ex-Parte 164, and was then divided into a number of 
separate proceedings, of which the most important are those relating to 
the Transcontinental-Intercoastal situation, and the Pacific coastwise 
trade. Neither of these cases has been concluded, and neither has pro- 
duced a major rate adjustment on any specific promise of effectively 
solving the rate problems of the water carriers. In both cases, slight 
percentage increases on certain of the railroad commodity rates have 
been approved by the Commission with the acquiescence of the railroads. 
A further report in the Pacific coastwise case is now in the course of 
preparation by the Interstate Commerce Commission, but the Trans- 
continental-Intercoastal case is dormant, at least for the present. These 
cases involve a number of very interesting and controversial questions 
which I should like to discuss in detail, but which I think it best to pass 
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over for reasons of decorum, since the proceedings are still unfinished 
business before the Commission. 

The period of time covered by these cases has been approximately 
the same period covered by the three postwar railroad applications for 
general rate increases in Ex-Parte 162, 166, and 168. Those proceedings 
have, as everyone knows, resulted in very substantial percentage in- 
creases over the pre-war level of railroad rates. In the water carrier 
proceedings, this fact is frequently cited to prove that the relief sought on 
behalf of the water carriers in Ex-Parte 164 and related proceedings, is 
no longer necessary, since the water carriers have been able to raise their 
own rates to take advantage of successive increases in railroad rates. 

As a practical matter, it cannot be denied that the rail increases have 
conferred a measurable benefit upon the water carriers. On the other 
hand, it is equally clear that the basic difficulties of the water carriers 
have not been and are not likely to be cured by any railroad rate in- 
ereases which are granted, as those in the recent Ex-Parte cases were 
granted, merely to cover current cost increases. The contention of the 
water carriers is that their own rates, and the competitive railroad rates 
on specific commodities, were depressed at the outset. If such is the 
case, any increase which has no effect but to take account of current in- 
creases in operating costs, fails to reach the basic difficulty. For example, 
a transcontinental rail rate on canned goods, which, let us say, would 
have normally been $2.00 per hundred pounds, had been forced down by 
rate wars in the intercoastal trade, to $1.00. After successive Ex-Parte 
increases, the rate has been increased to $1.60. If the same Ex-Parte 
increases had been applied to a normal rate of $2.00, instead of to a de- 
pressed rate of $1.00, the $2.00 rate would now be $3.20. Thus, a rate 
which was $1.00 too low at the outset ($1.00 instead of $2.00) is now too 
low by $1.60 ($1.60 instead of $3.20)—the result of the percentage in- 
ereases having been to increase, rather than to reduce, the spread between 
the present rate and the normal rate. 

It must be recognized, of course, that shippers have accustomed 
themselves to the rate structure as it is, and that it may in many instances 
be impossible, as a practical matter, to increase water-competitive rail 
rates by strict adherence to a formula. The point may be reached with 
respect to any particular commodity, where the traffic will simply not 
bear any further present increase, even though it might have borne the 
increase under a more gradual evolution of a proper rate. No matter 
what the Interstate Commerce Commission may do in raising the rail 
rates, its action will be no help to the water carriers if in raising their 
own rates, they stop the flow of traffic. The water carriers are fully 
aware of this danger, as is the Interstate Commerce Commission. One 
reason for the presently inactive state of the intercoastal proceeding is 
the feeling of the intercoastal operators that their own rates may be ap- 
proaching the practicable ceiling, and that they may be well advised for 
the present to derive what comfort they can from the railroad increases 
taken in the Ex-Parte proceedings. On the other hand, the Pacific 
coastwise lines are still pressing the Commission for further increases in 
the rates of the Pacific coastal railroads, not primarily for the purpose 
of increasing the water rates, but rather in the interest of restoring the 
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rate differentials without which water carriers cannot successfully at- 
tract cargo. In this respect, the position of the Pacific coastwise lines is 
considerably different from the intercoastal lines. 

Although the intercoastal trade is now served by no more than 55 or 
60 ships as compared to 150 before the war, the ships now in the service 
are operating at a high load-factor; whereas on the Pacific coast, where 
only one common carrier is operating, the industry is apprehensive that 
it will have trouble in obtaining cargoes unless the spread between its 
own rates and those of the railroads can be increased. 

Perhaps the most discouraging indication of the difficulties con- 
fronting domestic shipping is found in the failure of the intercoastal 
trade to prosper not withstanding that the intercoastal vessels have 
carried substantial cargoes ever since the resumption of service. Gener- 
ally speaking, the voyages in this trade have been unprofitable even with 
full cargoes and notwithstanding special charter rates granted by the 
government to domestic operators. It is obvious in these circumstances 
that the industry must find some way in which to increase its revenues or 
reduce its expenses. A critical point for operators in domestic shipping 
will be reached at the end of June 1950, when the authority of the Mari- 
time Commission to charter ships under the Ship Sales Act of 1946 will 
expire. Domestic operators will then be obliged either to make private 
charter arrangements or to acquire tonnage of their own. 

Assuming that there must be some limit above which rates cannot 
go, the question arises as to what can be done to restore the vigor of do- 
mestic shipping. As indicated by the experience in intercoastal trade, 
more cargo is not necessarily the solution, because intercoastal ships have 
frequently failed to earn their keep even with full cargoes. This is due 
largely to the immense cost of handling cargo. Under present conditions, 
the cost of lifting cargo from dock to ship’s hold at the port of origin, and 
from ship’s hold to dock at port of destination, accounts for 50 to 60 
percent of the freight. In other words, the ship operator is required to 
pay the crew’s wages and subsistence, purchase fuel and stores, pay 
charter hire or capital costs, maintain the ship, defray overhead, provide 
for depreciation and pay all other expenses, and hope for a profit out of a 
smaller part of the ship’s revenue than the part expended in moving 
eargo a few hundred feet from dock to ship and ship to dock. The cost of 
eargo handling is without a rival as the most serious operating problem 
of the domestic shipping industry today. 

All hands agree that this problem must be solved, but comparatively 
little has been done to solve it up to now. Suggestions have been offered 
relative to;the use of containers for the purpose of minimizing the num- 
ber of operations needed to handle packages of cargo. Some slight prog- 
ress seems to have been made along this line, but it has not yet offered 
any substantial promise of revolutionizing the trade. 

Some operators claim that what is needed is a fleet of ships in each 
trade specifically designed for that trade. This may well be true, al- 
though I have yet to learn from any operator what characteristics he 
thinks are needed in the ideal ship that are not available in some of the 
ships now used. It may be that some members of the industry are think- 
ing in terms of the Seatrain type vessel which carries loaded railroad 
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ears. Such ships are being successfully operated in the Atlantic-Gulf 
trade, and while I have not specifically heard of any plans for their use 
in the intercoastal trade, I know of no reason why they might not be 
equally suitable there. A helpful measure of relief to the intercoastal 
operators would follow from a reduction of Panama Canal tolls. This 
subject is now under investigation by the House Merchant Marine Com- 
mittee. 

Having no special familiarity with operating problems, I cannot 
profess to offer any cure for the industry’s operating difficulties. But 
a cure for those difficulties is so urgently needed, and the room for im- 
provement in cargo-handling methods is so great, that I think it safe to 
prophesy that good technical minds will in due course solve the problem. 

My limited qualification to discuss the intercoastal trades is based 
upon the fact that I am somewhat familiar with the legal, as distinguished 
from the technical devices which have been employed to relieve the criti- 
eal rate difficulties covering the domestic trades. The joint efforts of 
War Shipping Administration and the Maritime Commission as petition- 
ers, and the Interstate Commerce Commission as the judge, have consti- 
tuted an interesting first step toward collaborative action by government 
agencies, each having a measure of responsibility for solving the problem, 
and neither having complete power to solve it alone. Developments in 
the coastwise and intercoastal trade after termination of the govern- 
ment’s chartering program will put the industry to its severest post-war 
test. Whether it will be able to attain its former stature under present 
economic conditions and the present system of regulation, no one can 
predict. But we find it difficult to suppose that a way will not be found 
to assure the future of an industry that is of such vital importance to the 
economy and security of the United States as are the domestic services of 
the American merchant marine. 








British Transport’s First Year * 


It is the general duty of the British Transport Commission w pro- 
vide an efficient, adequate, economical and properly integrated system of 
public inland transport. All the business conducted by the Commission 
is to form ‘‘one undertaking,’’ and that undertaking must be run so that 
the Commission earns enough to meet its proper revenue charges ‘‘taking 
one year with another.’’ That is the broad frame-work which Parliament 
has laid down, and all the acts of the Commission must eventually satisfy 
these tests. It was not to be expected that the Commission would be able 
to satisfy them within the first year in which it assumed its enormous 
tasks. Its first report for 1948 must be read as an account of the first 
steps which the Commission has taken to acquire and to integrate the 
various forms of inland transport for which the Transport Act of 1947 
made it responsible. The only fair criterion by which this first report can 
be judged is not to be found in its account of the complicated processes 
of taking over its constituent undertakings, nor in their financial results 
for the first year of operation under the Commission. It is to be sought 
in the Commission’s suggestions about future policy, and in clear evi- 
dence that it is tackling its great tasks in a promising way. 

The first thing that can be said about the report is that, as a descrip- 
tive story of 1948, it is admirable. Its 175 pages are supported by more 
than 200 pages of financial statements and operating schedules. Not a 
fact goes unrecorded. Every asset is accounted for, down to the solitary 
oil-lit passenger coach; the movement of a billion passengers and 2114 
billion ton-miles of freight traffic is analysed in detail; the financial re- 
sults are all brought together in consolidated accounts, in accordance 
with the precept that the Commission’s activities are to form one under- 
taking. It is an accounting tour de force, which repays close examina- 
tion. The danger, however, is that some readers may confuse this clear 
and detailed presentation of facts with the real job of the Commission, 
which is so to shape the inland transport of this country that an adequate 
service is provided at smaller real cost to the community. On that ques- 
tion—which is really the fundamental argument for bringing the Com- 
mission into existence at all—far less is said, and what is said is open to 
critical comment on several grounds. 


Results in 1948 


The Commission’s revenue deficit in 1948 amounted to no more than 
£1.7 million—a result surprising to most unofficial estimates, which had 
based themselves on the gap of £27 million between expectation and 
achievement in railway gross receipts last year. In fact, the result is at 
once too good, and not good enough. It is too good, first, because as a 
result of change in depreciation policy (referred to later) the revenue 
account has been relieved of about £8,500,000 which would otherwise have 
had to be provided, and secondly, because the Commission is paying 1n 
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interest to former railway stockholders some £13 million less than they 
were receiving during the period of wartime control. It is not good 
enough, first, because it leaves the Commission with no surplus from 
which it can put aside any contribution towards the replacement of 
assets at enhanced costs or towards the creation of a general reserve fund, 
and secondly, because the trend of receipts and expenditure in 1949 shows 
that ‘‘a further marked deterioration’’ is inevitable this year. The Com- 
mission is undoubtedly right in its ambition to make a beginning of in- 
ternal saving at a rapid rate in its early years, for it has no equity capital, 
and its financial needs are as great as its revenue earning capacity is 
vulnerable to falling traffics and rising costs. But last year it could do 
nothing in this direction, and when it is in a position to do so, it will have 
to meet income tax and profits tax first. Already, the Commission is 
caught in a situation where there is no hope of better results in the im- 
mediate future ‘‘at any rate with the existing levels of fares and 
charges.’’ Before caps are thrown into the air about the relatively fav- 


ourable outcome of 1948, it should be realised that railway receipts for 
the first thirty-two weeks of 1949 are over £4 million lower than in 1948, 
while London Transport’s takings are down by £300,000. And costs are 
still rising. 

Last year’s results can be summarised—at the expense of a great 
amount of detail which the report provides—in the following table : 


CONSOLIDATED REVENUE ACCOUNT, 1948 
(£ Million) 


Gross Working Operating Net Per Cent 
Receipts Expenses Ratio Receipts of Total 
Carrying Activities:— 
Railways :— 
Passenger and freight f R ; 72 
Collection and delivery ’ t . SS Be. 
Road haulage k é ‘ 3 
Road passenger services / 4 . 12 
London Transport :— 
Road 
Rail 
Marine services 
Canals 


Total Traffics 


Docks, canal tolls, hotels and 
catering, advertising and 
rents 30.2 28.0 


Minority interests and profits before acquisition 
Other income, rents and interest 


Total net revenue 
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Central administration expenses 
Interest on transport stock, etc. 
Freight rebates funds 


Deficit for the year 


Provision for capital redemption 
Initial expenses, etc. 


Deficit on net revenue account, Dec. 31, 1948 


The railways produced £26.2 million net, compared with £35 million 
which had been hoped for. If a fair but necessarily rough apportionment 
of the Commission’s interest charges is debited to the railways, and their 
collection and delivery losses are also deducted from the results of rail- 
way operation, it appears that they showed a true net revenue loss last 
year of the order of £7,000,000. Here lies the serious weakness in the 
Commission’s earning capacity. It is also worth noting that the Com- 
mission’s road passenger services outside London (that is, the Tilling and 
Scottish Motor Traction interests) made a contribution to net revenue 
equal to that of London Transport road services, with a noticeably more 
favourable operating ratio. A significant part of these earnings arose 
before acquisition, and has been written off the capital costs of the in- 
terests acquired. 


Depreciation and Refunding 


The Transport Act charges the Commission with the duty of mak- 
ing proper provision for depreciation or renewal of assets and proper 
provision for redemption of capital. The point that this responsibility 
involves a double burden on the Commission has been made on several 
occasions in these columns. Particular interest, therefore, attaches to the 
way in which the responsibility has been interpreted by the Commission. 
There is nothing in the report which comments on this double obliga- 
tion—from which it may be inferred that the Commission accepts it as a 
statutory obligation and is presumably not out of sympathy with it in 
principle. The point, put simply, is this: If the Commission maintains 
its physical capital in good operating order, its financial capital will al- 
ways be represented by assets of equivalent value. If, in addition to 
maintaining its physical assets, it also sets aside a fund to redeem its 
financial capital, it will ultimately be in a position to which no industrial 
undertaking and certainly no Government undertaking has ever aspired 
—it will be in first-rate physical shape, and will have not a penny of debt 
or of any other form of externally provided capital. It follows that, in 
order to carry out this intention (for such it is) of making a present of 
the nation’s transport undertaking to the happy generation of 2038 
(since the Minister of Transport has ruled that the Commission’s Trans- 
port Stock should be redeemed in 90 years), the next two or three genera- 
tions of transport users will have to pay correspondingly more for the 
Commission’s services. Either the physical assets should be scrupulously 
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maintained, or the Commission’s debt should be redeemed; it is a task of 
supererogation to attempt both. 

The application of these twin requirements, however, cuts across the 
results of 1948 in a distinctly confusing way. In the first place, the Com- 
mission has departed from the old principles of providing for renewals 
which were observed by the railway companies. The companies made 
their provisions against capital assets on a ‘‘renewal basis’’—that is, they 
charged against revenue each year a sum based on current costs to pro- 
vide funds for capital replacement when the lives of the various assets 
expired. The Commission has abandoned this principle so far as wasting 
assets are concerned by adopting the so-called ‘‘commercial basis’’ for 
depreciation. Under this system, revenue is charged with annual instal- 
ments to write off the original cost of the asset when acquired. In other 
words, it is a system based on historical cost, unlike the former system 
which was based on replacement cost. Several considerations have im- 
pelled the Commission to make this change. It is regarded as essential in 
order to provide a common basis for accounting; much is made of the 
desirability of basing depreciation on ‘‘the firm fact’’ of the actual cost 
of the assets; and the pronouncements of accountancy bodies in favour 
of historical cost are brought in aid of the argument, without any men- 
tion of the fact that these pronouncements are themselves matters of 
acute controversy. The permanent assets, such as way and works, con- 
tinue to be treated on a renewals basis. 

This change has involved a re-assessment of the book values of roll- 
ing stock, ships and other wasting assets, and a corresponding raising of 
the accrued depreciation based on their expired lives. In the upshot, the 
net book value of these wasting assets has been brought into the Com- 
mission’s books at a figure £46 million higher than they stood in the books 
of the vested companies. This sum, and other credits arising from differ- 
ences on the substitution of Transport Stock for the stocks of the vested 
undertakings, the revaluation of subsidiary interests, and the reserves of 
the companies taken over, total £296 million. Out of this sum, £107 
million has been provided to make good an actuarial deficiency on the 
superannuation funds which the Commission has taken over, and £16514 
million has been deducted from the book value of buildings, permanent 
way, docks and canals. These complicated book entries have the effect of 
adjusting the book values of the ‘‘permanent’’ assets in anticipation of 
the displacement which is to be expected when the physical apparatus 
of the transport system is contracted. 

These transactions, however, are of a capital character rather than 
a revenue character. So far as revenue is concerned, the change in the 
method of depreciation to a ‘‘commercial basis’’ has the effect of reducing 
the charge for depreciation in 1948 to £1914 million, or about £814 million 
less than would have been required under the ‘‘renewals’’ system former- 
ly employed by the railway companies. This is the measure of the year’s 
shortfall which would have to be made good to replace the assets which 
are involved. The Commission recognizes the desirability of making 
further allocations, when profits are available, to a replacement reserve to 
meet the increased cost of replacement as compared with the gross book 
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values on which the depreciation provision is computed. This admission 
surely destroys much of the force of the argument that ‘‘asset accounts 
maintained on a ‘commercial basis’ reflect more accurately the changes in 
the capital position, and the extent to which the assets have been written 
down out of revenue.’’ 

To some extent, this deficiency—for so it must be reckoned—is offset 
by the provision of £214 million for redemption of Transport Stock. But 
even in combination, the two bites at what is really the same cherry are 
not enough. At atime when many leading industrial concerns are setting 
aside extra sums out of taxed profits in order to make up the deficiencies 
of depreciation provisions calculated on a ‘‘commercial basis,’’ it must 
seriously be asked whether the Commission is discharging its full duty in 
pursuing a method which, on its own admission, does not provide suffici- 
ent funds from current revenue to meet depreciation. It is a question of 
some urgency, for, as the balance sheet shows, the Commission is using up 
its cash resources at a rapid rate. They amounted to about £290 million 
net at the end of 1948, but a great part of them are earmarked for de- 
ferred maintenance—there is £129 million to be absorbed on this account, 
and £16% million for war damage. Since £50 million of liquid assets 
were used up in 1948, it is obvious that there will be no very large free 


balance available for the general development of the Commission’s under- 
takings. 


Efficiency Factors Examined 


The financial results for 1948 are not in themselves very adequate 
measures of the Commission’s achievement in its first year. It would 
claim, however, that the results were as good as they were—despite the 
fact that standard charges on the railways were only 55 per cent higher 
than before the war (30 per cent higher for London Transport and un- 
changed for the provincial and Scottish omnibuses) and despite the more 
than doubled cost level for wages and prices—because of the ‘‘ favourable 
trend’’ of certain important efficiency factors. More freight was moved 
in 1948 than in 1947 on the railways, but the most favourable comparison 
is with 1938—25 per cent more work at the cost of only 3 per cent more 
freight train miles. But this improvement is largely attributable, it 
would seem, to the taking over of private wagons and the consequent re- 
duction of empty wagon movements. On the passenger side, there was a 
fall of 744 per cent in passenger miles in 1948, compared with 1947, but 
an increase in train mileage of 3.8 per cent. Compared with 1938, the 
railways recorded one-ninth more passenger-miles, but reduced their 
passenger train mileage by one-fifth. The same story is true of London 
Transport; on the railways, passenger miles are 60 per cent up and car 
miles only 30 per cent up, while on the buses the corresponding figures 
are 40 per cent for passenger miles and no more than 6 per cent for car 
miles. 

The report takes some pride in these efficiency factors. But they can 
hardly have derived from the Commission’s work in 1948. Perhaps there 
were some gains in operating efficiency, but the examples given show a 
dramatic contrast with 1938, not with 1947. To argue that efficiency is 
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counted by a rise in bus miles by only 6 per cent compared with a rise of 
40 per cent for passenger miles is to overlook in this particular context 
(though it is freely discussed elsewhere in the report) the shortage of 
buses and to make no allowance for inconvenience and overcrowding 
suffered by the travelling public. The adverse change in the efficiency 
factors on the railway passenger services in 1948 suggests that, in the 
first postwar year in which the railways really tried to attract public 
support for improved services, they had to make an appreciable conces- 
sion in terms of operating efficiency. Certainly it would be wise to await 
the results of more normal postwar years before assuming that the 
changes which have occurred during the last decade in the travelling 
habits of the public and in their willingness to travel in more crowded 
trains are permanent. It would be a mistake to belittle the importance 
of such improvements as the rise in ton-miles moved per engine-hour from 
461 in 1938 to 516 in 1947 and 542 in 1948, or the continued though 
slight increase in average wagon loads. These and other operating 
factors have gone a good way towards off-setting the rise in wage costs 
and coal ; but there is still room for further radical improvements in rail- 
way operating methods before the full economies of an integrated railway 
system can be won. 


Co-ordination and Charges 


These operating trends set their own question mark about the future. 
But there are other more fundamental issues of policy which are briefly 
and tantalisingly referred to in the report which are of much greater 
importance. The Commission has got off to an indifferent financial start. 
But what progress has it been able to make towards its real function of 
integrating and co-ordinating the various forms of transport so that they 
can be made to work as an efficient and economical whole? The most 
urgent issue, which arises directly from the lagging earning power of 
the railways and the adequate earning power of the road services, is the 
extent to which the Commission might seek to assist the one out of the 
profits of the other. The point is covered in a somewhat perplexing pas- 
sage in the report : 


The degree to which one form of transport or one service can 
and should be called upon to support another will vary from time 
to time, but, within reasonable limits, bold application of the princi- 
ple may be essential to any adequate system of facilities for the 
country as a whole. 


There are, of course, some particular transport services which are neces- 
sary for the public interest which cannot be made to pay. There are 
ancillary services which bring in traffic, but do not cover their own costs. 
There is the classic case of internal subsidy in using profits from London’s 
buses to pay for the underground railways, which were incapable of 
paying for themselves. There is, as the Commission claims, nothing new 
in the acceptance of the principle. But what would be new would be the 
application of a principle devised to cover the difficulties of particular 
and subsidiary means of transport, or the unremunerative character of 
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certain specific services, to balance the deficit of one means of national 
transport out of the surpluses of other means of national transport. Put 
bluntly, would it be within ‘‘reasonable limits’’ to use profits from road 
services to bolster the deficiences of railway earnings? The Commission 
obviously sets great store by the proposition which is enshrined in the 
Transport Act that its transport businesses are declared to form ‘“‘one 
undertaking.’’ But as the chairman has emphasised on an earlier occas- 
ion, it could not acquiesce in the proposition that the railways can never 
be made to pay their way. The question of what are ‘‘reasonable limits’’ 
therefore hangs on what progress can be made towards a rapid reduction 
of railway operating costs. The report shows only too clearly that wage 
costs and fuel and stores are still rising, and the discussion above sug- 
gests that some of the favourable efficiency factors to which the report 
draws attention may not necessarily be permanent. Thus, until more 
far-reaching efforts have been made to improve railway operating effici- 
ency and to reduce unit costs of service, the issue of what subsidy is ap- 
propriate for the railways must be left open. It follows that there would 
be no justification for precipitate action in increasing road charges in 
order to produce a bigger surplus for the assistance of the railways. 
Road fares outside London remain roughly at prewar levels, because the 
improvement in operating factors has offset the rise in costs of wages 
and supplies. The public is entitled to the benefit of this improvement, 
unless convincing proof is shown to the contrary. 

The report lays down the principle that ‘‘charges policy will be a key 
to effective integration’’ of all forms of transport. That indeed is so, 
but the process of reformulating transport charges is a long and detailed 
one. Already the two years allowed for this purpose in the Act have ex- 
pired, and it is doubtful whether the task will be completed in the further 
two years which have recently been allowed. Committees are sitting; 
much progress has been made with the formulation of the ‘‘ preliminary 
principles’’ which are involved. As time goes on, the Commission intends 
to take traders into its confidence, so that a common measure of agree- 
ment can be reached before the charges are submitted. But in the public 
mind, at present, there is a lively apprehension that the Commission may 
seek the approval of the Minister for alterations in charges designed less 
with the idea of ‘‘effective integration’’ than with the aim of balancing 
the books. The report states quite openly that, given the present volume 
of traffic and the present level of charges, the Commission cannot meet 
its costs. And the implications of this meticulously phrased passage are 
clear enough : 


So long as the trends of traffic did not unmistakably declare 
themselves, and so long as the unexpected increases in costs did not 
add too heavily to their burdens, the Commission have been reluctant 
to avail themselves of these special powers and to make or apply for 
increases in charges in those many directions in which increases could 
be made without detrimental effect upon their revenue. A general 
increase in railway charges, indiscriminately applied, might not 
benefit railway traffics and revenues and would tend to increase the 
cost of production. But it is not possible that any undertaking 
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which is to pay its way should submit to constant increases in the 
cost of the services and commodities which it needs and yet refrain 
indefinitely from raising its prices to its customers. 


The trends have declared themselves; costs have risen; the balance can- 
not be made good by higher railway charges; but the undertaking ‘‘as a 
whole’? must pay its way. Could there be a clearer indication of the way 
in which the Commission is now thinking? 

It would be unfair to call this attitude defeatist. But it is certainly 
not acceptable to the public until it has been demonstrated beyond dis- 
proof that the Commission and its agent the Railway Executive have 
made a real attack upon operating costs. Economies as well as increased 
charges can make the difference between profit and loss, though it has 
become unfashionable to say so. And it is probably true that the railways 
have scarcely begun the task of finding new and better ways to do old 
jobs. They still have more than adequate labour; there have been no 
major changes in operating methods or organization; extra overheads 
have been entailed in separating from them the docks and hotels, without 
as yet producing corresponding economies. These are, of course, long- 
term problems; no one expects them to be solved overnight. But the 
Commission would have done a real service if, in addition to emphasising 
its preoccupations about paying its way, it had devoted more discussion 
to the possible ways in which each form of transport could improve its 
service and reduce its costs. Without this reduction in costs the whole 
policy of nationalisation becomes meaningless, for what the Commission 
apparently contemplates by way of assistance from one form of transport 
to another could have been done equally well, and with as little incentive 
towards greater efficiency, under the old regimes. 


The Spur of Competition 


The fact is that the Commission must learn to pay its way in a trans- 
port world which still preserves some elements of consumers’ choice and 
competition. The report observes, a little wistfully it seems, that ‘‘the 
obligation to allow freedom of choice (between different forms of trans- 
port) seems to preclude any enforced direction of traffic to particular 
services contrary to the express wishes of customers.’’ Such direction is 
not necessary if the different forms of transport are so arranged that each 
makes its greatest technical and economic contribution to the whole. 
Again, on the vexed issue of the trader’s freedom to carry his own goods 
in his own vehicle under ‘‘C’’ license, the report offers no blunt threats, 
but it does make a significant reservation of a kind which appears with 
increasing frequency. The great part of the increase in ‘‘C’’ licence 
vehicles is plainly attributable to the revival of local retail distribution 
after the war. But the Commission declares that the increase of ‘‘C”’ 
licensed vehicles ‘‘is a cireumstance which vitally affects the policy of 
the Commission in planning, in fixing charges and in the eventual in- 
tegration of their services.’’ This can mean one of two things: either 
the Commission, in framing its estimates, will pay regard to the volume 
of transport which traders can, and prefer to, carry out for themselves ; 
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or it means that steps will have to be taken to curtail the ‘‘C’’ licence or 
to increase the Commission’s charges. Curtailment has been openly 
advocated in some quarters; even more moderate comment tends to refer 
to the ‘‘C”’ licence as a ‘‘privilege’’ not to be ‘‘abused.’’ The chairman 
of the Commission has publicly stated elsewhere that he does not ap- 
proach the problem of the ‘‘C’’ licence in a mood of despair or in a 
threatening attitude, and that his instinct is to accept the challenge of the 
**C’’ licence and see ‘Show we come off.’’ It is a pity that this notion of 
the challenge finds no echo in the report, for the ‘‘C’’ licence and the 
private car are, in their already strictly limited fields, the only competi- 
tive factors which confront the Commission. 

If this emphasis on the need to reduce operating costs and to face 
such outside competition as remains seems unduly hard on the Commis- 
sion, let it be recorded that in many respects the Commission and its 
Executives have made a fair start in tackling as complicated a series of 
problems as ever beset any large-scale organization. They may not have 
solved many questions of organization, or struck the right balance be- 
tween bureaucratic and business methods of administration. Rapid 
progress has not been made—nor could it have been—in changing the 
methods and means by which transport has been operated for decades 
past. But the Commission will not be judged by the results of 1948, nor 
by the worse results of 1949. What it will be judged by are indications 
that it is tackling its tasks with spirit as well as patience; that it keeps 
clearly in sight the fundamental issues on which nationalisation is based 
and refuses to be stampeded into short-run devices by which these issues 
would be obscured; that operating efficiency is a better keynote than 
higher charges. Those who are sympathetic towards the Commission, 
because they feel that there is a real chance that the nation could be pro- 
vided with better transport more cheaply by the best utilisation of the 
different technical services which it is the Commission’s duty to provide, 
will suffer rapid disillusionment if they find that the Commission by its 
policies on charges and competition entertains no such conviction itself. 
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NATIONAL TRANSPORTATION POLICY 


A Review anp Criticism By C. E. CHILDE 


Under the title National Transportation Policy, by Charles L. Dear- 
ing and Wilfred Owen, the Brookings Institution has published a revised 
edition of its task force report of October 15, 1948, by the same authors, 
to the Hoover Commission on government reorganization, which bore the 
title Transportation and the National Government. The revisions are 
slight. For the most part the present book is a word-for-word reproduc- 
tion of the former study which was released as a supplement to the 
Hoover Commission reports on the Department of Commerce, H.D. 100, 
and on Regulatory Commissions, H.D. 116, of the 81st Congress, first 
session. The foreword of the book states that it ‘‘is based in part on a 
study of federal transportation activities which the authors undertook at 
the request of the Hoover Commission on government reorganization’’; 
it would perhaps have been more enlightening to have said frankly that 
it is virtually a reissue of the earlier report. Some paragraphs have been 
added (pp. 388-390) criticizing the Hoover Commission’s rejection of the 
report’s main recommendations. The student of transportation will want 
to read the Hoover Commission reports along with the Brookings study. 

Essentially the book is an analysis of the role of the Federal Govern- 
ment in transportation and an argument that the Government’s vast pro- 
motional and regulatory functions and activities should be coordinated 
and made more effective. It is proposed that this be done by bringing 
them into (a) an executive Department of Transportation, headed by a 
Secretary of Transportation in the President’s Cabinet; (b) a single 
independent Regulatory Commission, taking over the regulatory powers 
of the Interstate Commerce Commission, Civil Aeronautics Board, Mari- 
time Commission, and presumably those of the Federal Power Commis- 
sion as to natural gas. 

The book notes that the federal role in transportation has grown to 
a point where it exerts a dominant influence in the future of transporta- 
tion in the national economy. It finds the financial condition of the 
majority of carriers to be notoriously weak. Private management is 
declared guilty of ill-advised expansion, failure to achieve maximum 
economy and lack of alertness to the possibilities of the newer forms of 
transportation. Communities and other groups are accused of resisting 
the abandonment of obsolete plant and service. But the most critical 
present and prospective weaknesses in the transportation system are 
found to be attributable to defects in governmental policy and adminis- 
trative organization. The Government is charged with making vast ex- 
penditures with no consideration for over-all transportation requirements 
or relationships among transportation agencies ; improvident use of public 
funds; failure to program in accordance with priority of need; failure 
to consider the problems and possibilities of the railroad system in con- 
junction with the planning of public transportation facilities. Public 
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aid to transportation is said to be unjustly discriminatory, resulting in 
misapplication of productive resources and uneconomic distribution of 
traffic. Congress has not succeeded in welding the various phases of 
regulatory and promotional programs into an economically sound and 
efficiently administered transportation policy. Responsibility is so widely 
and vaguely scattered that no branch of government can be charged with 
the deficiencies of public action. Rigid regulatory procedures are held 
to be responsible for producing financial embarrassment for the carriers, 
The cumulative effect of the federal program is a division of authority 
between Government and private enterprise such that neither can be held 
firmly accountable for efficiency and technical progress in transportation. 
Continued failure on the part of Government and private enterprise 
working jointly to supply dependable and adequate transportation 
services so vital to economic health and national security, it is stated, 
necessarily will lead to the assumption of full responsibility by Govern- 
ment. 

Although many of the factual statements and assumptions of the 
book are open to challenge and refutation, a strong and logical case is 
made for setting up a central executive Department of Transportation 
and a single independent Regulatory Commission. Whether one agrees 
on the desirability of strengthening and centralizing the Government’s 
transportation functions will depend in part on one’s general ideas about 
strong government versus weak government, whether efficient administra- 
tion is possible from a federal bureaucracy and, if so, whether it is worth 
the price of greater governmental power over private enterprise. What- 
ever one’s views on these points may be, there can be little disagreement 
that our combination public-private national transportation system is not 
now in a healthy condition. 

The railroads, except for a spurt of prosperity in World War II, 
have been in a weak condition since 1929. Their earnings have been too 
low to attract investors; their rates and fares have reached an all-time 
high; their service has deteriorated; and they are progressively losing 
business to other forms of transport. Much of the railroads’ plant and 
equipment have become superannuated or obsolescent. According to 
railroad officials vast additional sums are needed for modernization and 
for catching up with deferred maintenance. But a comparatively slight 
business recession would again put a large part of the railroad mileage 
into the red. 

Domestic water commerce is unable to earn satisfactory profit except 
for transportation of bulk freight. Package freight lines are disappear- 
ing on the inland waterways, the Great Lakes, the coastal and intercoastal 
trade. Domestic air lines, notwithstanding increases in subsidies paid to 
them for mail transportation, are mostly operating with little or no profit. 
Of all types of transportation, only pipe lines, bulk water carriers, and 
motor carriers are generally profitable. 

Huge additional governmental expenditures are now being made and 
programed for highway, airway, and waterway construction and main- 
tenance. The controversial subject of government subsidies of water, alr, 
and highway transport to the alleged disadvantage of the railroads, 1s 
being revived again with renewed vigor. 
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With respect to defense needs, it is now clear that we were simply 
lucky in having had a great surplus of railroad capacity which remained 
largely idle during the depression 30’s which was quickly made available 
for defense and war transportation. We were able, after building a huge 
merchant marine and the Big Inch and Little Inch Pipelines, to squeak 
through without disaster, in spite of shortages of gasoline, tires, motor 
vehicles, and commercial water craft. But it would be suicidal to count 
on such good fortune in a future emergency. 

Dozens of governmental agencies are interested in various phases of 
transportation, but no agency or agencies assume responsibility for public 
transportation policy, planning, or promotion. We haven’t gotten around 
to dealing with transportation in any comprehensive over-all fashion. 
Other nations with much smaller transportation interests than ours main- 
tain Departments of Transportation, headed by Ministers or Cabinet 
officers. With our commerce and wealth far exceeding any other in the 
world, with our national investment in transportation, public and private 
(mostly public), exceeding $100 billion, with our annual transportation 
bill greater than the value of all farm products, greater than the income 
from all manufacturing enterprise, with the evidence piling up that our 
railroads cannot long continue under private management with their 
present high rates and unsatisfactory earnings, it is clear that, unless 
private management soon offers a better solution, the Federal Govern- 
ment will be forced to take strong measures and firm control to avoid a 
breakdown of our transportation system. There is, at least in this re- 
viewer’s opinion, a direct connection between the chronic crisis and con- 
fusion in transportation and our neglect to establish an over-all national 
transportation policy with effective means of enforcing it. 

The recommendation of the Dearing-Owen book is that all govern- 
ment programing, transportation planning, expenditures, and operations 
be consolidated in the proposed Department of Transportation. Four 
Assistant Secretaries would be in charge of water transportation, civil 
aviation, highway transportation and railroad transportation. Other 
duties would be delegated to an Under Secretary. 

The Secretary of Transportation would be responsible for general 
research and programing and advising the Congress as to (a) the physical 
needs of the transportation system, including all types of transport; 
(b) the priority of those needs; (c) the cost and desirable methods of 
defraying such cost. He would make continuing studies of traffic trends, 
desirable route patterns, the financial condition of carriers, areas where 
federal action is needed or might be reduced or eliminated. A staff re- 
porting to the Under Secretary would (a) examine all promotional pro- 
grams with a view to achieving the most effective transportation system 
at the lowest cost; (b) determine civilian requirements and present them 
to the National Security Resources Board for coordination with the mili- 
tary; (c) develop operating plans and techniques for effective trans- 
portation in time of war; (d) determine feasibility of financing trans- 
portation facilities through user charges; (e) study the feasibility of 
government ownership of railroad rights-of-way; (f) investigate con- 
solidation of field operations and physical research activities of govern- 
ment engineering staffs. 
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The Office of Water Transportation would administer federal piv- 
motional, operating, and programing activities in domestic and foreign 
water transportation. It would take over from the Army Engineers the 
programing of waterway improvements and from the Maritime Com. 
mission its responsibilities for promoting, subsidizing, and operating the 
Merchant Marine. Another of its duties would be the liquidation of the 
Inland Waterways Corporation. 

The Office of Civil Aviation would take over from the Civil Aero- 
nautics Administration and the Civil Aeronautics Board the federal pro- 
motion of international and domestic civil aviation, including program- 
ing, financing, and operation of airways, airports, and other physical 
facilities, air carrier operating subsidies, safety activities, and the devel- 
opment of route patterns. 

The Office of Highway Transportation would take over the Bureau 
of Public Roads and administer the federal highway program, including 
federal aids and the promotion of the national highway system. It 
would also take over the safety activities of the Interstate Commerce 
Commission Bureau of Motor Carriers. It would keep an inventory of 
highway equipment and its requirements for maintenance of adequate 
highway transportation service in times of national emergency. 

The Office of Railroad Transportation would deal with plans to as- 
sure adequacy and efficiency of railroad plant and transportation. It 
would be responsible for formulation of a railroad consolidation plan. 
It would administer safety functions and, in event of war, car service 
functions transferred from the Interstate Commerce Commission. 

The proposed single Regulatory Commission would be independent 
of the Department of Transportation. It would be divested of executive 
duties, and would combine the regulatory functions of the Interstate 
Commerce Commission, Maritime Commission, and Civil Aeronautics 
Board. The Commission would, however, be deprived of the right to 
make ‘‘ purely managerial decisions’’ as to rate levels which carriers may 
establish to provide adequate incomes or compete with other types of 
transport. This latter recommendation is based on the conclusion reached 
by the authors that the present weak financial condition of the railroads 
is largely the result of the Interstate Commerce Commission’s slowness 
in granting general increases in rates requested by the railroads, refusal 
to grant all the railroads asked, and refusal to accept the railroads’ 
judgment as to rate levels which the traffic will stand or move by rail in 
the face of competition of other carriers. 

The authors, in the opinion of this reviewer, are quite unjust in their 
criticism of the Commission as unduly slow or lacking in generosity in its 
treatment of the railroads’ demand for rate increases, and mistaken in 
placing upon the Commission the blame for inadequate railroad earnings. 
The fact is that the Commission has established a remarkable record of 
promptness in complying with railroad demands. Since the latter half of 
1946 it has allowed eight successive increases in freight rates, along with 
increases in passenger fares and express charges. Each application was 
acted upon within months after it was filed, in contrast to the years of 
time the Commission usually takes in deciding major rate cases for ship- 
pers. In three years, railroad freight charges have gone up nearly 60 
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per cent. The addition of several billion dollars to the nation’s freight 
bill cannot be accomplished without consideration of the commercial 
dislocations, discriminations, and hardships which inevitably result. 

To criticize the Commission because it did not immediately approve 
fully the railroads’ demands for rate increases ignores the fact that the 
primary purpose of government control over transportation is to foster 
and protect the commerce of the country. The Commission’s paramount 
duty is to keep rates and charges just, reasonable, and free from unjust 
discrimination. In the performance of this duty, the Commission is 
specifically directed by Congress to take into consideration the effect of 
rates on the movement of traffic, together with the public need for ade- 
quate and efficient railroad transportation at the lowest cost consistent 
with the furnishing of such service and the need of revenues sufficient to 
provide such service under honest, economical and efficient management. 
The authors’ suggestion that the law be amended to give the railroads 
the right to establish whatever rate levels they see fit, and to deprive the 
Commission of power to suspend or change such charges or, in so doing, 
to consider the effect of rates on the movement of traffic, and the honesty 
and efficiency of carrier operations, is not only contrary to our funda- 
mental transportation law and policy, but would be disastrous to the rail- 
roads as well as to the general economic welfare. 

The Commission’s generosity in granting railroad demands for in- 
creases is shown by the fact that the index of freight rates has climbed, 
since 1913, more than wholesale prices. Taking 1913 levels as 100, non- 
farm wholesale prices are now about 215 and are trending downward, 
while the freight rate index stands above 240. Since the most recent 
increases were allowed by the Commission, practically all representatives 
of shippers, including those which have heretofore been most sympathetic 
with the railroads in seeking higher freight rates, are unanimous in their 
belief that rate levels are higher than the traffic can bear, and have gone 
beyond the point where rate increases can increase railroad earnings. 
Now some of the principal railroad executives are on record as fearing 
that rate levels have become so high that the roads, instead of gaining 
revenues, are facing a loss because of the traffic being driven away. 
Elimination of governmental control over rates, except to deal with 
discriminations, as proposed by the Dearing-Owen book, would deprive 
shippers and localities of any opportunities to prevent discriminations 
before they arise, force a much larger percentage of traffic to shift from 
the rails to other forms of transportation to escape the burden of excessive 
charges, and would clearly defeat the national transportation policy. 

Indeed, the greatest weakness of the book, in its analysis of our 
transportation problems and the remedies needed, lies in the authors’ 
lack of practical understanding of the rate structure and its effect on 
the country’s commercial and economic development and the carriers’ 
welfare ; joined with this is a lack of adequate appreciation that the root 
of the carriers’ troubles is their failure to cut operating costs and in- 
crease efficiency through integration and coordination of their own 
facilities, and joint services with other types of transport. Herein is the 
best prospect of railroad prosperity, rather than in further rate increases. 
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There is a chapter in the book on The Problem of Railroad Consolide 
tion, which traces the history of government efforts to promote railroad 
consolidations and the failure of the plan, largely because of the unwill- 
ingness of financially strong railroads to acquire weaker ones. The 
authors consider ‘‘that railroad efficiency and perhaps survival in a 
competitive transportation era will be determined by the outcome of 
consolidation efforts’? and that a major weakness in the original plan 
was in leaving the initiative and final decisions with respect to consolida- 
tion in the hands of railroad management. They conclude that because 
‘‘it is unnatural to expect the owners of a financially strong carrier 
voluntarily to dilute their equity by absorbing a weak and therefore high 
cost carrier, even though such action would serve public interest, con- 
solidation can be attained without intolerable delay only by compulsory 
action.’’ And ‘‘systematic railroad consolidation can be effected only in 
accordance with a general plan.’’ It seems strange, in view of these 
strong statements, that the authors then proceed to shy away from con- 
pulsory consolidation by suggesting ‘‘a middle course under which the 
power of government would be used only to bring dissenting minorities 
into line . . . Initiative for proposing railroad unification would be left 
with management.’’ But ‘‘it could be provided by statute that any con- 
solidation proposals carrying the assent of a prescribed percentage of the 
aggregate amount of securities outstanding for the carriers involved 
would be approved if the Commission found that the rearrangement 
would be in the public interest and would otherwise conform to the pro- 
visions of the statute.’’ It is hard to see how any comprehensive con- 
solidation plan could ever be made effective by leaving the initiative with 
private ownership, so long as the owners of strong railroads are reluctant, 
for selfish reasons, to take over weaker ones. 

But still stranger is the absence in the book of any effort to analyze 
the possibilities of coordination and integration of carriers, short of 
financial consolidation, as a means of improving their efficiency and 
earning power. A chapter in the book headed Coordination and Integra- 
tion confines itself merely to a discussion of the present powers and prac- 
tices of the Interstate Commerce Commission and the Civil Aeronautics 
Board in dealing with applications for combinations of carriers. It is 
noted, in the chapter on consolidation, that after the failure of consoli- 
dation efforts in 1933, the temporary office of Federal Coordinator of 
Transportation was set up ‘‘to encourage and promote or require action 
on the part of the carriers . . . which will avoid unnecessary duplication 
of services and facilities .. . and permit the joint use of terminals and 
trackage.’’ But the authors dismiss this with the statement ‘‘for a 
variety of reasons the Coordinator failed to achieve any tangible results 
in the direction of compulsory coordination or consolidation of physical 
transport facilities’’ and with a quotation from the American Association 
of Railroads that ‘‘ ‘coordination’ of independently-owned facilities 1s 
helpful, but for well-known reasons, falls short of meeting the situation.”’ 

The authors ignore the voluminous reports of Federal Coordinator 
Eastman, issued in 1933-1936, showing that even in the subnormal years 
of 1932 and 1933, savings exceeding $800 million annually could have 
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been made by coordinated operations of the railroads and elimination of 
wasteful duplication and inefficiencies. Unimpeachable authorities have 
pointed out, again and again over the past 30 years, that the railroads 
have been falling behind in economy and efficiency and that vast improve- 
ments and economies could be achieved by coordinating their operations 
without undergoing financial consolidations. As far back as 1918, the 
Director General of Railroads pointed to many millions of dollars savings 
from unified operations. In 1920, the achievement of economies was one 
of the most important goals sought by Congress in enacting its plan for 
railroad consolidations. In 1932, Interstate Commerce Commissioner 
Porter estimated that annual savings of at least $500 million per year 
could be made through cooperation and elimination of wasteful competi- 
tion on the railroads. The National Transportation Committee, con- 
sisting of Calvin Coolidge, Bernard M. Baruch, Alfred E. Smith, Alex- 
ander Legge, and Clark Howell, reported that: 


‘‘The necessity for planning and for comprehensive information on 
the whole transport problem is absolute . . . Railroad policy and 
management are not abreast of sister industries.’’ 


In 1938, Interstate Commerce Commissioners Caskie and Miller estimated 
that unification of the railroads into a single system would effect ‘‘a re- 
duction of at least one-fifth of the total expenses . . . might even reach a 
total of $1,000,000,000 per annum.’’ In 1938 the President’s Special 
Committee of Interstate Commerce Commissioners Splawn, Eastman, and 
Mahaffie urged that steps be taken ‘‘for the avoidance of uneconomic 
and wasteful practices.’’ In 1943-44, the Board of Investigation and 
Research reported ‘‘much waste, lost motion, unnecessary expense, and 
unprogressive management’’ and that ‘‘the Board is convinced that re- 
duction of at least 20 per cent below the costs shown in this study are 
practically attainable,’’ which meant a saving to the railroads of ap- 
proximately $1.4 billion annually. The Interstate Commerce Commission, 
in its 1939 annual report, said: 


“No constructive action in connection with the transportation prob- 
lem is more important, in our judgment, than such efforts to reduce 
the great amount of preventable and uneconomic waste which now 
exists in transportation and to accomplish a sound integration of the 
various modes of transportation.’’ 


And, in its 1948 report : 


‘For a number of reasons, the railroads in their own interests must 
not rely or expect us to rely solely on what their cost sheets show. 
Rate increases may be carried to the point where they are largely 
self-defeating . . . Decentralization or relocation of industries, and 
to an extent of population, the use of substitutes, recourse to foreign 
markets, and diminution of tonnage or travel and of revenue there- 
from, are consequences when the price of transportation is forced 
upwards by costs to a level which the traffic will not bear . . . While 
not unmindful of the many efforts which railroads individually and 
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to some extent collectively are making to increase the efficiency of 
particular operations . .. we are of the view that much more must be 
done to increase the efficiency and reduce the costs of railroad opera- 
tions.’’ 


The Dearing-Owen book strongly urges that the rates and charges of 
each type of carrier should reflect the true economic cost of the transpor- 
tation. But it also contends that railroad rates must be adjusted to the 
level necessary to meet competition, involving, on the one hand, reduc- 
tions approaching out-of-pocket cost levels and, on the other hand, raising 
rates on the less competitive traffic to a higher level. It argues that rail- 
road management ‘‘must be permitted to exercise its own judgment as to 
how far these rates can be raised without driving traffic away.’’ Recog- 
nizing that ‘‘railroad management will, of course, be circumscribed by 
the prohibitions against undue discrimination and against realizing an 
exorbitant rate of return on its total capital investment,’’ it insists that 
‘‘within these limits the rate structure must be adapted to the fact of 
contemporary transport organization.’’ The authors foresee that: 


‘*rates on commodities least subject to interagency competition will 
tend to move away from cost standards while the rates on highly- 
competitive traffic will move inexorably in the direction of actual 
cost of performing the service. In short, some industries, sections of 
the country, and individuals will enjoy sharply reduced transporta- 
tion costs as a result of the new competition, while those remaining 
primarily dependent on railroad service will be adversely affected.” 


But the authors say that: 


‘fany effort on the part of the Interstate Commerce Commission to 
retard or prevent this inevitable adjustment of the rate structure to 
new conditions could have only one result—the eventual bankruptcy 
of the railroads.’’ 


In this analysis the authors fail to appreciate that the principal weakness 
of the railroad rate structure today is in its disregard of the cost of trans- 
portation, rather than its inability to meet competition. The authors 
appear to have overlooked the impressive evidence of the waybill studies 
and the cost studies of the Interstate Commerce Commission and the 
Board of Investigation and Research, showing that the railroads are los- 
ing hundreds of millions of dollars annually in the handling of less-than- 
earload freight at below-cost rates. They are losing other huge sums on 
their passenger traffic. This leaves the carload freight as their only 
source of profit. And by no means all of the carload traffic is profitable. 
Carload rates range all the way from impossibly high levels greater than 
the traffic will bear to levels below out-of-pocket cost. These wide varia- 
tions are caused more by adherence to outworn and traditional structure 
of rate-making, rather than any compelling competitive forces. Thorough- 
going revision of the rate structure of the railroads, with sound and 
realistic regard to cost and value-of-service, and improvements in econ- 
omy and efficiency through coordination of their operation, rather than 
the authors’ suggestions that railroads be given complete freedom to 
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reduce rates on competitive traffic to out-of-pocket cost levels and recoup 
their losses by higher and higher rates on non-competitive traffic, will 
establish the foundation, and much of the structure, of an economic sys- 
tem of transportation in which each commodity and shipment bears its 
proper share of the cost. 

The Dearing-Owen book is much concerned about competition be- 
tween unsubsidized and subsidized carriers, more particularly the compe- 
tition of the railroads with inland water carriers and air lines. Highway 
transportation is mentioned in the discussion of subsidized transporta- 
tion, but is not specifically accused of being unfair to the railroads. 
Neither is it contended that subsidized water transportation on the Great 
Lakes or along the coasts hurts the railroads. The water traffic on the 
Mississippi River System, especially that of the Federal Barge Lines, is 
singled out as the prime offender. 

The authors seem to take it for granted that subsidized competition 
on the inland waterways is highly injurious to the railroads. The fact 
that the Barge Lines’ traffic is so small that the effect on railroad traffic 
and earnings is insignificant is not noted. Nor is the point considered 
that the bulk of the inland waterways tonnage is low-grade freight at- 
tracted to the waterways by low rates, which would disappear or be 
greatly diminished if it were compelled to pay the higher rail rates. In- 
dustries which are attracted to locations on the waterways by low rates 
supply the railroads with much traffic, particularly finished goods, while 
using the waterways for low-grade freight. Thus the railroads may gain 
traffic, offsetting or exceeding their losses to waterway competition. In- 
terstate Commerce Commissioner Splawn noted in a recent address that 
the inland water carriers had become specialists in transporting commodi- 
ties in bulk. He said that canalization of the rivers of the nation had not 
adversely affected the railroads along those routes; that such railroads 
carried more now than they carried before the rivers were canalized. In 
view of these facts, the Commissioner inquired : ‘‘ Has subsidization really 
hurt the privately-owned carriers as a whole, or has it contributed to the 
total origination of tons in excess of what that total would have been if 
we had stayed with just one form of transportation?’’ Obviously, all 
aspects of the question must be considered before it can be stated with 
assurance that subsidized transportation is or is not, on the whole, in- 
jurious to the railroads. 

The authors urge that the traffic using subsidized transportation 
facilities be required to pay its own way, by means of the imposition of 
user charges. This would shift the financial burden from the general 
taxpayer to those who specifically benefit. The willingness of the user to 
pay for the improvements would be a test of their economic value. It is 
contended that traffic would be more fairly and economically allocated 
among the competing forms of transportation if charges covered the full 
cost. The authors conceded, however, that there are many legitimate 
reasons to support the financing of transportation facilities out of gen- 
eral tax funds. ‘‘ Actually there are numerous exceptions where it is 
either impractical or undesirable to levy charges on the user of public 
facilities, or where the imposition of such charges would have no measura- 
ble effect either on the allocation of traffic or on the determination of 
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desirable investments.’’ The authors’ position appears to be that the 
traffic should generally pay the full economic cost of building and operat- 
ing our national transportation system, but in beginning and develop- 
mental periods, subsidies are sometimes necessary and desirable. The 
main objective is always to supply the public with the best and cheapest 
transportation at the lowest possible cost. One can agree with this point 
of view and still doubt whether the railroads have any serious cause for 
complaint that they have been or are now injured by our subsidy policies. 
It is well to remember that railroads, like other forms of transportation, 
have been large recipients of subsidies and, directly or indirectly, are still 
receiving subsidy benefits. Their strongest competitors today—trucks, 
buses, private automobiles—are not subsidized, or if there are any sub- 
sidies, they are minor; pipe lines are not subsidized. It is an open ques- 
tion whether subsidized water transportation hurts the railroads. Sub- 
sidized air carriers take a considerable number of passengers and an in- 
significant amount of freight and express from the railroads, but it is 
doubtful whether, even if it were possible to restore to the railroads the 
business they have lost to air and water carriers, they would be appreci- 
ably benefited. 

As an additional help to the railroads, the authors suggest govern- 
ment ownership of railroad rights-of-way. There is no reason to believe 
that the railroads themselves would consent to this. The fact that each 
road has the exclusive use of its own line and terminals, except as it may 
voluntarily agree to let some other railroad use them, is an advantage 
which the railroads would probably be loath to surrender. The advan- 
tages of strong railroads over weaker ones in this respect have been, up 
to date, one of the principal obstacles in the way of achieving greater 
economy and efficiency of rail transportation through coordination and 
consolidation. Assuming, however, that the railroads would give up their 
road and terminal properties, if the government owned and maintained 
them, it is to be presumed that user charges would have to be paid by the 
railroads substantially equivalent to the expense of private maintenance. 
The advantages to the railroads from such a change would be question- 
able, unless it should happen that the economies of coordination and 
consolidation would thereby be facilitated. 

At numerous points in the book, mention is made of waste and im- 
provident use of public funds in providing public transportation facili- 
ties, particularly inland waterways. Reference is made to the Public 
Aids Studies of the Board of Investigation and Research, in which the 
ton-mile cost of carrying traffic on the various sections of the waterways 
system was computed. The authors neglect to note that the study re 
ferred to cautioned against the use of these figures as an indication that 
the waterways were economically unjustified. Costs per ton-mile were 
low where traffic had had time and opportunity to develop on them, and 
high where the traffic was light. But light traffic might be attributable 
to the immaturity of the project. More significantly it might be attribu- 
table to our policy, after building waterways to obtain lower transporta- 
tion costs, of blocking their use by encouraging or permitting the rail- 
roads to cut rates to the point that the traffic continues to move by rail, 
instead of on the water route. Where such cuts are made, the shipper 
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may get the benefit of the waterway without using it. But unless the 
waterway is built, the low rate can not be obtained. So long as such 
practices prevail, the waterway itself cannot be condemned as uneco- 
nomic ; the uneconomic practice is in establishing subnormal competitive 
rates to prevent the use of the waterway. 

Aside from general condemnation of our inland waterways system 
as uneconomic, and the proposal that user charges be exacted, the authors 
urge that greater consideration should be given to economic justification 
and appropriate financing of these facilities with due regard to over-all 
transportation needs. There can be no reasonable dissent from this last 
recommendation. The centering of the Government’s transportation 
functions in a single agency would provide the means for broad consid- 
eration of our waterways as an integral part of the National transporta- 
tion system. 

As to air transportation, the authors propose that federal aid should 
be limited to an eligible system of airports and airways of primary na- 
tional interest ; that air transportation should not be subsidized by mail 
payments, but directly by such subsidies as are found to be necessary in 
the public interest, with a view to eventual self-support of the airlines, 
excepting of course for military purposes. Safety regulations are pro- 
posed to be lodged in one agency, apart from the regulatory agency. 
These recommendations appear to be reasonable. 

As to highway transportation, the authors recommend that federal 
aid as in the case of airways be concentrated on the establishment of a 
nationally-needed interstate system, rather than secondary and local 
projects. This seems logical, although it may be questioned whether the 
full burden of providing improved secondary roads should be placed 
upon the state and local interests. 

A chapter in the book is devoted to problems of national security. 
The conclusions are that all methods of transportation are essential ; that 
a land transportation system adequate for the peacetime economy would 
ordinarily meet the basic physical requirements for war, but methods 
must be devised by which air and water transport capacity can be pro- 
vided during peacetime at levels exceeding peacetime demand; this im- 
plies taking necessary steps to minimize or compensate for the impacts 
of air and water subsidies on other essential transportation. Emphasis 
is placed on the point that because we have been lucky in the past, we 
cannot expect in the future to meet our emergency requirements without 
thoroughgoing advance planning and preparation. The responsibility 
must be squarely placed on the military for presenting firm estimates of 
military requirements. Federal machinery must be provided to keep con- 
tinuously up-to-date a transportation plan for our emergency needs with 
necessary liaison between military and civilian transportation agencies. 
Here is another field in which a centralized government transportation 
agency can be invaluable. 

_ The recommendations in the book for a single Regulatory Commis- 
sion seem to be based primarily on the view that a single regulatory body 
would apply a consistent regulatory policy to all forms of transportation. 
It is proposed that the promotional and management responsibilities of 
regulatory commissions be transferred to the Executive Branch. The 
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need for greater efficiency in regulation is conceded, but ways of achiey- 
ing greater efficiency are not pointed out in the book. It may be doubted 
whether, without reorganization increasing its efficiency, a single regu- 
latory body would contribute greatly to the achievement of a sound and 
adequate national transportation system. 

The majority of transportation students will agree with the con- 
clusions of the book: 


(1) National transportation policy must be unified, made internally 
consistent, and directed toward a tangible and economically sound goal; 

(2) Regulatory standards must be made uniform and equally ap- 
plicable to all forms of transportation ; 

(3) The administration of regulatory controls must be correlated 
with government programing and provision of physical faciltiies; 

(4) Traffic should be allocated among competing forms of trans- 
portation in accordance with economic standards. Rates should reflect 
the true economic cost of performing transportation service ; 

(5) There should be a clear and concise governmental policy and 
program with respect to transportation requirements for national securi- 
ty. 


There is room for difference of opinion whether an executive Depart- 
ment of Transportation, headed by a member of the Cabinet, should be 
immediately set up. Perhaps the centering of governmental transporta- 
tion research and promotional activities in the Department of Commerce, 
as recommended by the Hoover Commission, should be tried first. 

In any event, the authors of National Transportation Policy are to be 
congratulated for calling attention to the essential merit and great value 
of overhauling the present diffuse and inadequate governmental trans- 
portation organization, and providing, instead, central executive direc- 
tion, unification of policy, and consistent independent regulation. 





Commissioner Aitchison Exempted from 
Retirement Until Successor is Appointed 


At the time the Interstate Commerce Commissioners were made sub- 
ject to the Civil Service Retirement Act, an Executive Order was entered 
exempting Commissioner Aitchison, among others, from retirement on 
account of age. Under this order his retirement would have become effec- 
tive on December 31, 1949. However, by Executive Order No. 10,094, 
dated December 22, 1949, his retirement has been deferred until the 
appointment and qualification of his successor. 





Some Legal Aspects Of Common Carriage * 
By W. M. Bortne 


It is indeed a pleasure, a privilege, and an honor to be associated with 
such a distinguished, august, and learned group of gentlemen as are 
assembled here this evening under the noble banner of ICC Practitioners. 

The subject matter of our discussion ‘‘Some Legal Aspects of Com- 
mon Carriage,’’ is one which is familiar to all of you, but as a matter of 
review we may discover some new and stimulating angles. 

Since the earliest recording of jurisprudence we find that the distine- 
tion between public employment and private business has-been clearly 
defined. Both private and public business are subject to the general 
police power of the state whereby in any civilized society efforts are made 
to promote the general welfare. But there the comparison ends. 

For the large amount of systematic coercion and regulation which is 
considered proper for the state to impose upon public servants in com- 
parison with the small amount of such power exercised over private 
business there is a significant and conspicious contrast. 

In private business one may turn away whomsoever he chooses, 
manufacture whatever or as much as he pleases, demand any price he can 
get, and give away any rebates which may be advantageous. 

Those who are clothed with a public calling are under the extraordi- 
nary duty to serve all comers, whether it be agreeable or not. He must 
serve all who apply without imposing unreasonable conditions, provide 
adequate facilities to meet indicated demands, exact only reasonable 
charges for services rendered, and as between customers similarly circum- 
stanced make no discriminations. It is this latter category of public pro- 
fessions which includes the time honored services of common carriage. 

The term ‘‘common ecarrier’’ has been aptly defined as ‘‘one who 
undertakes as a business, for hire, to carry goods or persons for all who 
may apply, within the territory or between the points he serves. The 
goods carried must be such as he professes or is equipped to carry, pro- 
vided the shipper or passenger agrees to the lawful terms required by the 
carrier.”’ 

Thus, anyone coming within the purview of this definition is a com- 
mon carrier whether his vehicle or vessel be propelled by oxen or sails of 
former days or the latest scientific methods of modern times. 

Some of the various phases of law by which common carriage is in- 
fluenced and governed are those of eminent domain, contracts, and public 
duties, bailments, and negotiable instruments. 


1. Eminent Domain 


Eminent domain is the power, inherent in a sovereign state, to take 


or authorize the taking of any property within its jurisdiction for the 
public use. 


* Address before Kansas City Chapter November 2, 1949. Mr. Boring is Traffic 
Manager, The Vendo Company, Kansas City, Missouri. 
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When a private individual, regardless of his wealth or power, desires 
to acquire a tract of land for his own purposes, he is obliged to negotiate 
with the owners thereof who may sell or refuse to sell or demand such an 
unreasonable price that the prospective purchaser must pay excessively 
or abandon his project. 

The state or those clothed with a public calling empowered or auth- 
orized by it is not subject to such restriction. If it requires property for 
the public use, it may take it whether the owner is willing or not, and 
while it must pay for what it takes, it need pay only a fair value without 
regard to the price set by the owner. 

The power to take and wipe out of existence the homes, farms, shops 
and businesses of any of the people, when in the public interest the 
necessity arises, is essential to the successful performance of any civilized 
government and it is a power inherent in every sovereign state; but it is 
a power so fraught with possibilities of abuse and injustice that the 
people of this country have been unwilling that the legislature should 
exercise it without restriction. 

The fourteenth Amendment to the Constitution of the United States 
besides preventing a state from authorizing the taking of property for a 
use not public or without just compensation prohibits the employment of 
any form of procedure not sanctioned by ancient practice, or which if 
new will deprive the owner of property taken by eminent domain, of a 
fair opportunity to present his claims and to protect his rights. In other 
words, it prohibits the depriving of any person of his property without 
due process of law. 

Common carriage being a form of public calling may consequently 
evoke the privilege of eminent domain when such action is in the public 
interest. Railroads have been the principal forms of common carriers 
relying on this legal remedy to obtain vital and necessary rights of way. 
It has been held that when a railroad company has acquired the easement 
to use a strip of land for railroad purposes it may change the grade and 
erect stations, freight houses and similar structures, but it cannot lawfully 
erect buildings for purposes not incidental to the more convenient opera- 
tion of the railroad. It may, for example, maintain a restaurant for 
employees and passengers, but not a hotel for the use of the general 
public. 

Highways upon which every member of the public, including com- 
mon carrier by motor vehicle has the right to travel, may be laid out by 
the exercise of eminent domain. The power of eminent domain may be 
employed for the improvement of rivers and harbors, or for the creation 
of a wholly artificial system of navigation by means of canals, ete. 


2. Contracts and Public Duty 


Probably the one single phase of law most affecting common carriage 
is that of contracts. A contract may properly be defined as an agree- 
ment for a valuable consideration, upon a legal subject matter, between 
two or more competent parties to do or not to do a certain thing. 

Many transactions between a common carrier and the public are 
governed by contractual relations, either written or implied. For ex- 
ample, a carrier is bound by common law as an insurer of the goods he 
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undertakes to carry and the bill of lading serves as a contract between 
the carrier and shipper until the goods are delivered. 

However, it is sometimes questionable as to when the carriers con- 
tractual liabilities end and its responsibility to public duty begins. 

It is somewhat difficult to place this exceptional duty in our legal 
system. It is like the contractual obligation in that it is an affirmative 
duty to act for a certain person, but it is different in that it does not de- 
pend upon assent of the party charged. It is like the obligation in tort 
(a tort is a private wrong) in that it is imposed by law, but it is not 
east upon anyone against his will as is the obligation in tort. In one 
sense the obligation to serve the public is voluntarily assumed; one is 
not committed to this service without his assent. 

But once the obligation is established by his undertaking, his duty 
extends to all however unwilling he may be in a particular case to render 
service. A breach of this duty is a breach of law, and for this breach an 
action lies, founded on the common law, which action wants not the aid 
of contract to support it. Therefore, injuries received in cases of this 
description are not violations of contracts between the parties, but are 
breaches of the duty imposed by law upon the carrier; they are torts. 
Thus one who is injured on Sunday can recover for the failure of the car- 
rier in performing his undertaking as he is not forced to make out his 
case by showing a contract. This decision was rendered in the case of 
Carroll v. Staten Island Railway. 58 N. Y. 126. 

The peculiar responsibilities of the carrier of goods do not begin until 
the moment it assumes possession, but its liability as such begins at once 
upon receipt of the goods for transportation, though the goods have not 
yet been started toward their destination. That is, the liability of the 
carrier as such depends upon its possession with the right to transport 
immediately. Shaw vs. Northern Pacific. 40 Minn. 144. 

However, when the goods are received by the carrier, not for immedi- 
ate transportation but to be held pending orders from the shipper, the 
carrier holds the goods as a warehouseman only. Barron vs. Eldridge. 
100 Mass. 455. 

The delivery to the carrier of goods or property for shipment may 
be actual or constructive, but there must be a delivery and acceptance of 
the goods. Thus, delivery to the driver of an express wagon collecting 
goods represents valid delivery to the Company as it has been actually 
_ in due course of business. So. Express Co. vs. Newby. 36 Ga. 

3. 

It has been held in the ease of Meritt vs. Old Colony & No. Railway, 
ll Allen 80 Mass., that where the goods taken out of a vehicle in which 
they are brought to the conveyance of the carrier the tackling by which 
the transfer is effected usually belongs to, or at least is operated by, the 
carrier ; and in that case the carrier’s responsibility begins as soon as the 
goods are attached to the tackling. Likewise, where grain or liquid is 
shipped in bulk, being delivered through a chute, the cases hold that 
when the carrier has control of the mouth of the pipe it is responsible for 
the grain spilled. The R. G. Winslow vs. Biss (U.S. Cireuit Court). 
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Within the course of the undertaking the carrier is required to carry 
it through with promptness and dispatch and with protection of the pa- 
trons and his goods at all times. 

Even when delays are unavoidable the duty remains to complete 
performance as soon as reasonably possible. If they fail to perform in 
the way they have undertaken they are held absolutely liable for what 
happens. If extraordinary events occur after performance has begun 
any necessary departure from the designated course will be excused. On 
the other hand, every effort must be made to minimize the loss involved. 
Sometimes the delay is so obvious as to speak for itself. Thus the con- 
sumption unexplained of thirty days in the carriage of goods usually tak- 
ing but three days is certainly clearly negligent. Ill. Central Ry. vs. 
Cobb & Co. 64 Ill. 128. But the carrier does not insure against delay in 
the delivery of goods. If he uses all reasonable effort to get them through 
that is all the law requires. Delaney vs. United States Express Company. 

However, it is held that in the absence of any special contract the 
carrier is liable for a loss concurrent with a deviation from the under- 
taking, as the shipping of goods before the time agreed upon or on a 
different vessel than that stipulated. Green vs. B. R. Nav. Co. 

The extraordinary liability which makes a carrier practically an 
insurer continues so long as the public service which it has undertaken is 
being performed. Following this theory it evolves that the carrier’s 
responsibility as such does not end until it has effected delivery of the 
goods to the consignee or designated person. 

The courts have held that delivery by the carrier to a person other 
than the person designated or his authorized agent is a misdelivery, for 
which the carrier is absolutely liable, even if there is no negligence that 
can be imputed to it. Ill. Cen. Ry. vs. Parks. 54 Ill. 294. 

It makes no difference what care the carrier may have taken in de- 
ciding which is the proper person to whom to deliver the goods. Lake 
Shore and M. 8. Ry. Co. vs. Hodapp, 83 Pa. St. 22. 

Thus the rule is that the carrier must, at its peril fulfill its obligation 
by delivering to the right person. 

Just as common carriers are required to extend their services to all 
persons on equal terms, they are required to furnish protection to their 
passengers, safe and decent access to the places opened up for the trans- 
actions of their business as well as to insure freedom from abuse, humili- 
ation, insult and other unbecoming and disrespectful treatment. Gooch 
C. Birmingham Ry. L. & P. Co. 58 So. 196 Ala. ; 

The carrier is responsible for such assaults on passengers while its 
employees are on duty, although the violence may have no apparent re- 
lation to the conduct of the business. In one of the leading cases on this 
subject, a railroad was held liable for a trainman kissing a lady passenger. 
Craker vs. Chicago & NW. Ry. 

The contention of the railroad in this case based upon the language 
of the Court is that ‘‘although the principal would be liable for the 
negligent failure of the agent to fulfill the principal’s contract, that the 
principal was not liable for the malicious breach by the agent, of the 
contract which he was appointed to perform for the principal. As we 
understand it, continued the Court, if one hire out his dog to guard sheep 
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against wolves, and the dog sleep while a wolf makes away with a sheep, 
the owner is liable; but if the dog play wolf and devour the sheep him- 
self, the owner is not liable. 

‘‘The radical difficuty in the argument is, that it limits the con- 
tracts. The carrier’s contract is to protect the passenger against all the 
world; the appellant’s construction is, that it was to protect the respon- 
dent against all the world except the conductor, whom it appointed to 
protect her: reserving to the shepherd’s dog a right to worry the sheep. 
No subtleties in the books could lead us to sanction so vicious an ab- 
surdity.’’ 

Common carriers are also charged under stringent liability to ex- 
ercise the utmost care in the protection of their patrons and shippers 
from injuries by third parties. It has been held that a railroad is liable 
for assault on a passenger in a waiting room only if the conditions in that 
locality are such as to require constant guard. Batton vs. So. & No. Ala. 
R. R. Co., 77 Ala. 591. 

If so many are taken on board a car that one of the passengers is 
subsequently crowded off, the carrier is liable, for it should not have per- 
mitted the car to get so dangerously overcrowded. Dittmar vs. Brooklyn 
Hts. R. R. Co. 91 App. Div. 378 N. Y., 86 N. Y. Supp. 878. 

I feel that the going into such matters as the carrier’s liability as an 
insurer under his common law responsibilities, his excuse for Acts of God, 
the common enemy, vice of the property, interference of the patron, etc., 
would be a reflection upon your intelligence. For you are all more fami- 
liar with those matters than I can relate. However, in passing we might 
note that the abnormal liability as an insurer which the law imposes upon 
the carrier may be cut down by special arrangements. Although, like 
all other contracts the contract limiting the carrier’s liability must be 
founded upon a consideration. This consideration is usually founded in 
a reduction of the rate charged for carrying the goods. The contract 
limiting the carrier’s liability must possess the ordinary elements of con- 
tractual validity ; hence, to be effective must be supported by a considera- 
tion. Southard vs. Minn. St. P. & 8. 8. M. Ry. Co. 60 Minn. 382, and 
many other decisions. ‘‘But as common carriers are bound, owing to 
their public profession, to carry without any contract limiting their 
liability, their mere agreement to carry does not furnish any considera- 
tion for a contract to limit their liability.’’ St. L. 7. M. & 8. R. Co. vs. 
Caldwell, and other decisions. In order, therefore, that such contracts be 
valid, some other consideration must be found, moving from the carrier 
to the shipper. 

It is a sufficient consideration, however, if the carrier agrees to carry 
for a reduced compensation because of the limitation of his liability. 
Scott Co. Milling Co. vs. St. L. I. M. & 8. R. Co. 127 Mo. App. 80. 

As previously discussed the principle of public service establishes a 
prima facie duty for the carrier to serve all who come within his pro- 
fession. However, upon just and reasonable circumstances as in cases 
where rendering the service the carrier would be involved as a participant 
in an illegal act he may be excused for refusal to serve. Obedience to 
executive orders constitutes a most obvious justification for refusal to 
serve. A carrier may be excused from making delivery of goods which 
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he has undertaken to carry and may suspend delivery pending litigation 
involving the goods. Skinner vs. Chicago & R. I. R. R. 12 Iowa 191. 

Where an explicit ordinance of the Board of Health forbids the 
transportation of corpses except when accompanied by a person in charge 
having a transit permit containing specified information, a railroad may 
refuse transportation when all of this information is not filled in. Lake 
Erie & W. R. R. Co. vs. James, 10 Ind. 

The principle and reason underlying these cases is clear. The law 
will not drive one to disobey the law. Further, for the protection of those 
being served as well as for the protection of the carriers’ own interests, 
a violent, unruly applicant, or one so drunken or insane as to endanger 
person or property, may be rejected at the outset, or ejected afterwards. 
Thus, one passenger who is attacking another may be ejected by the 
carrier; principally, of course, for the protection of the others then re- 
ceiving service. Louisville &d N. R. R. Co. vs. Logan. 88 Ky. 232. 

For the same reason of protection for all concerned the carrier may 
exclude from association with others those having a contagious disease. 
Paddock vs. A. T. & 8. F. Ry. Co. 37 Fed. 841. 

A carrier may not, however, refuse to carry persons because of their 
color or race, whatever may be the prejudices current against them in the 
community. Chi.& N. W. R. R. Co. vs. Williams. 55 Til. 185. 

Since all contracts between the carrier and shipper must be based 
upon a valuable consideration, the outstanding consideration so far as 
the carrier is concerned is the payment of proper charges in connection 
with its carriage of the goods. For this the common carrier has a lien on 
the goods carried to secure the payment of his compensation. Like other 
liens the lien of the carrier is a personal privilege and therefore it can 
not be assigned to another person. Everett vs. Saltus. 15 Wend. N. Y. 
474. 

These are only a few legal aspects of the carriers’ contractual and 
publie duty liabilities, but our brief time this evening will not permit 
even a semblance of complete coverage of this and many more important 
phases thereof. 


3. Bailments 


Inter-related with the carriers’ public duty and liabilities upon con- 
tractual relations is the responsibilities as a bailee. A bailment is a form 
of contract. It is the relation created through the transfer of the posses- 
sion of goods or chattels, by a person called the bailor to a person called 
the bailee, without a transfer of ownership for the accomplishment of a 
certain purpose, whereupon the goods or chattels are to be dealt with 
according to the instructions of the bailor. 

There are various types and classifications of bailments but that 
governing the common carriage of goods is known as Locatio operis, or 
hired services about a thing. Locatio is a Roman Law terminology and is 
a bailment whereby either the use of a thing or the services and labor of a 
person about a thing are given for a reward. At common law it may be 
defined as a bailment of a personal chattel, where a compensation is to 
be given for the use of a thing, or for labor or services about it. The bail- 
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ment of goods for transportation inures to the mutual benefit of bailor 
and bailee. 

Since the liability at common law of the common carrier of goods 
for loss or injury, with its limitations and the qualifications of such limi- 
tations are well known to you we will not go further into that matter. 
However, there remains the question of great practical importance of the 
person on whom the law places the burden of showing by affirmative evi- 
dence these various incidents. The plaintiff makes out a prima facie case 
of liability against the common carrier by showing the loss of, or injury 
to, the goods. The carrier can overcome this only by showing that such 
loss or injury was due to one of the excepted perils. According to the 
weight of authority, the burden of showing negligence on the part of the 
carrier in connection with the excepted perils then rests upon the plaintiff. 

These cases proceed on the ground that loss or injury from an ex- 
cepted peril raises no presumption that the carrier has been negligent, 
but rather a presumption that he has performed his duty in the premises. 
It is therefore held that the carrier’s negligence is a positive fault, which 
the plaintiff must prove. In legal terminology in these cases the burden 
of proof does not shift; but the duty of going forward with the evidence 
may and frequently does shift from one party to another. A failure in 
the duty thus imposed may, therefore, result in the loss of the suit by 
the delinquent party. Lake Erie vs. W. R. Co. 152 Ind. 333 and many 
other cases. 


Negotiable Instruments: 


The law of negotiable instruments as applied to common carriage is 
limited to the quasi negotiability of shipper’s order bill of lading and its 
application thereto. Although these bills of lading are somewhat differ- 
ent in nature than bills of exchange and promissory notes it follows that 
the Bill of Lading Act and various court decisions have recognized some 
of the aspects and applications as being same and similar. More specifi- 
eally a bona fide purchaser of all is protected in spite of the defects in the 
title of his vendor or are subject to the legal definition of a holder in due 
course. 

Section 3067, Revised Statutes of Missouri, 1939, Vol. I, states that: 
‘A holder in due course is a holder who has taken the instrument under 
the following conditions: (1) That it is complete and regular upon its 
face; (2) that he became the holder of it before it was overdue, and with- 
out notice of any infirmity in the instrument or defect in the title of the 
person negotiating it.’’ Although there is some diversity of opinion on 
the matter, it is our contention borne out by the Bill of Lading Act and 
decisions of the Courts, that when an order Bill of Lading having once 
become lost or stolen and subsequently negotiated to a third and innocent 
party who acquired same in good faith, for valuable consideration, and 
without notice of any defect or irregularity upon its face constitutes a 
bona fide transfer of title to said or subsequent purchaser. 


Definition Of An Order Bill Of Lading: 


The Bill of Lading Act, Sec. 3, defines an Order Bill as follows: 
“That a bill in which it is stated that the goods are consigned or destined 
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to the order of any person named in such bill is an order bill. Any pro- 
vision in such a bill or in any notice, contract, rule, regulation, or tariff 
that it is non-negotiable shall be null and void and shall not affect its 
negotiability within the meaning of this Act unless upon its face and in 
writing agreed to by the shipper.’’ 

See. 15560, Art. 4, Vol. 2, Revised Statutes of Mo., 1939, defines a 
negotiable or order bill as follows: ‘‘A bill in which it is stated that the 
goods are consigned or destined to the order of any person named in such 
bill, is a negotiable or order bill. Any provision in such a bill that is 
non-negotiable shall not affect its negotiability within the meaning of this 
section.’’ 

It is to be noted that the statutes refer to an order bill of lading as a 
negotiable bill throughout its reference thereto. 


Lost, Stolen, Or Destroyed Biils: 


Sec. 14 of the Act deals with the procedure in instances of lost, 
stolen, or destroyed order bills, while Sec. 15572, Revised Statutes of 
Mo., 1939, refers to the same subject matter with comparative language 
and effect. 

Sec. 14 of the Bills of Lading Act states ‘‘That where an order bill 
has been lost, stolen, or destroyed a court of competent jurisdiction may 
order the delivery of the goods upon satisfactory proof of such loss, theft, 


or destruction and upon the giving of a bond, with sufficient surety, to be 
approved by the court, to protect the carrier or any person injured by 
such delivery from any liability or loss incurred by reason of the original 
bill remaining outstanding. The court may also in its discretion order 
the payment of the carrier’s reasonable costs and counsel fees: Provided, 
a voluntary indemnifying bond without order of court shall be binding 
on the parties thereto. 

The delivery of the goods under an order of the court, as provided 
in this section, shall not relieve the carrier from liability to a person to 
whom the order bill has been or shall be negotiated for value without 
notice of the proceedings or of the delivery of the goods.”’ 

You will note that the matter is left to the discretion and ajudication 
of the court, and that delivery of the goods under said court order still 
does not relieve the carrier from liability to a person who may later turn 
up with the bill who has received it for value without notice of the pro- 
ceedings or of the delivery of the goods. 


Validity Of Negotiation: 


Sec. 37 of the Act reads ‘‘That the validity of the negotiation of a 
bill is not impaired by the fact that such negotiation was a breach of 
duty on the part of the person making the negotiation, or by the fact that 
the owner of the bill was deprived of the possession of the same by fraud, 
accident, mistake, duress, loss, theft, or conversion, if the person to whom 
the bill was negotiated or a person to whom the bill was subsequently 
negotiated gave value therefor in good faith, without notice of the breach 
of duty, or fraud, accident, mistake, duress, loss, theft, or conversion.”’ 

See. 15593, Art. 4, Vol. 2, Revised Statutes of Mo., 1939, deals with 
the subject matter in the same manner. 
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It is to be noted that an order bill of lading is not a negotiable instru- 
ment as coming within the purview of the negotiable instrument law in 
general. Instead it is dealt with separately by our state statutes in a 
chapter devoted exclusively to Bills of Lading. 

The language of the Mo. statutes follows very closely the letter and 
spirit of the Bill of Lading Act. Although the state statutes and the Bill 
of Lading Act do not refer to the status and right of a party who has 
come into possession of an Order Bill of Lading, as a holder in due course; 
nevertheless Sec. 37, Bill of Lading Act and Sec. 15539, Art. 4, Vol. 2, 
Revised Statutes of Mo., in truth and in fact, imply the holder in due 
course status even in stronger language than that as set forth in the 
negotiable instrument law. 

Williston on Contracts, Revised Edition, Vol. 4, Copyrighted 1936, 
paragraph 1130, page 3219, reads as follows: ‘‘Bona fide purchaser pro- 
tected in spite of defects in the title of his vendor.’’ 

See. 37 (49 U. S. Code, par. 117)—When Title Of Innocent Pur- 
chaser To Order Bill Not Impaired. ‘‘That the validity of the negotia- 
tion of a bill is not impaired by the fact that such negotiation was a 
breach of duty on the part of the person making the negotiation, or by 
the fact that the owner of the bill was deprived of the possession of the 
same by fraud, accident, mistake, duress, loss, theft, or conversion, if 
the person to whom the bill was negotiated, or a person to whom the bill 
was subsequently negotiated, gave value therefor in good faith, without 
notice of the breach of duty, or fraud, accident, mistake, duress, loss, 
theft, or conversion.’’ + 

In other words, it is quite possible for a third and innocent party 
who, for a valuable consideration has come into possession of an order bill 
of lading to thereby acquire a better title of the goods and property per- 
taining thereto than the party from whom he purchased it, a good title 
even against the true owner of the goods itself. 

The law of transportation, including ICC practice and procedure, is 
one of the most complex and fascinating branches of jurisprudence. It 
is the lamp by which able transportation and traffic men are guided on a 
successful career in their chosen field; a key to understanding and ac- 
complishment; a guardian armor in protecting his rights; and an indi- 
spensable instrument of correcting the transgressions imposed upon him. 

The study of law should no longer be left to the lawyers alone. It 
should be regarded as a true science of which every educated person 
should have at least a general knowledge. 

You gentlemen have already been initiated by your admission to ICU 
practice into the science of law. You will find that further exploration 
into the theories, philosophy and discussions of law will be of great aid 
and assistance to you in attaining still greater successes. 


1 Canal-Commercial Tr., etc., Bk. v. New Orleans, etc., R. Co., 161 La. 1051, 109 
S. 834, 49 A. L. R. 274. A bank accepting draft with order bill of lading attached as 
deposit to the drawer’s general account, without notice of infirmities was held a bona 
ide purchaser for value within this section. Commercial Sav. Bk. vs. Mann, 206 App. 
D. 297, 200 N. Y. S. 587, affd. w. o. op. 238 N. Y. 559. Colla. 118 Oh. St. 459, 161 
N. E. 330; Tradesmen’s State Bk. vs. Ft. Worth Elev. Co., supra. n 4; Old Nat. Bk. 
vs. Alfalfa Products Co., 89 W. Va. 132, 108 S. E. 716, 18 A.L.R. 728. 





Report Of Annual Meeting Of Judicial Conference 


We are printing excerpts from the Regular Annual Meeting of the 
Judicial Conference of the United States held in Washington, D. C., on 
September 22-24, 1949, for the information of our members: 


LEGISLATIVE PROPOSALS DISAPPROVED 


Administrative Court of the United States—Chief Judge Hutch- 
eson, Chairman of the Committee designated to make study and recom- 
mendations relating to the bill (Sen. 684) introduced in the Congress 
‘‘to improve the administration of justice by the creation of an Admin- 
istrative Court of the United States’’ presented the report of the 
Committee. 

The Committee stated that all of the eleven circuit conferences, 
excepting the Sixth and Ninth Circuits, upon full discussion and con- 
sideration of the proposals, had adopted resolutions disapproving not 
merely the terms of the bill but the general theory and policy of the 
proposal for an administrative court, and recommending against its 
creation. It was pointed out that, while the form of the resolutions 
adopted varied, in substance each conference took the same action, and 
that the following minute adopted by the Circuit Conference for the 
First Judicial Circuit adequately summarizes the views not only of that 
circuit, but also of the other circuits: 


The judicial conference of the judges of the First Circuit 
recommends that Senate bill 684, providing for the creation of an 
Administrative Court of the United States, be disapproved. 

The functions which the regular courts now exercise in judicial 
review of agency action are appropriate functions for courts of 
general jurisdiction; that is, determination of the constitutionality 
of the statutes under which the administrative agencies act, inter- 
pretation of the statutes to determine whether the agencies have 
acted within their statutory authority, determination of whether the 
agencies have accorded due process of law, determination of whether 
there is substantial evidence to support the administrative findings of 
fact and whether the ultimate conclusions reached by the agencies 
are rationally derived from such findings. In apparent recognition 
that the foregoing functions are appropriate for courts of general 
jurisdiction, it is noted that S. 684 does not withdraw the existing 
jurisdiction of Federal district courts and courts of appeal, but 
merely adds another court with optional, overlapping jurisdiction 
which may be invoked at the instance of a party other than an 
agency. In addition, the bill provides that on request of the Ad- 
ministrative Court, any active or retired judge of the United States 
may, with his consent, be assigned by the Chief Judge of his court 
or the Chief Justice of the United States, to duty as a judge of the 
Administrative Court for a temporary period. It is further noted 
that appellate jurisdiction over the proposed Administrative Court 
is conferred upon the Supreme Court on certiorari, so that, as at 
present, the ultimate power of determination in this class of cases 
is conferred upon a court of general jurisdiction. 
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We believe that the bill, in setting up another specialized 
judicial tribunal, takes an undesirable and unnecessary step in the 
direction of further disintegration of the Federal judicial system. 


The Committee also stated that, although no formal conference 
action was taken by the Sixth and Ninth Circuits, the Judges of those 
circuits have, with substantial unanimity, expressed similar views. 

It was emphasized that the official statistics as to the number of 
appeals annually from administrative orders in all the circuits conclu- 
sively demonstrates the utter lack of necessity for such a court. 

On the basis of the views and opinions gathered from the judges, 
members of the bar, and other pertinent sources, the Committee con- 
cluded that the passage of Senate bill 684, as originally proposed or as 
amended, is not only unnecessary but in its implications and consequen- 
ces would be positively harmful. 

In accordance with the recommendations of the Committee, which 
were adopted and approved, the Conference ordered that its disapproval 
of the proposals of Senate bill No. 684 to create an Administrative 
Court be recorded and the Congress advised of this action. 





COMMITTEES 


... New committees—The Conference was of the opinion that ex- 
perience has indicated the desirability of examining the present pro- 


cedure governing controversies arising under the antitrust laws and the 
various statutes establishing regulatory agencies with a view to advanc- 
ing their effective, expeditious and economic disposition, and authorized 
the designation of a Committee of the Conference to consider: 


(1) means whereby the proceedings of regulatory agencies may 
be shaped both to satisfy the needs of the parties and to facilitate 
the reviewing function of the courts; 

(2) means whereby at nisi prius particular evidence may be 
explicitly related to defined issues and all of the evidence on a par- 
ticular issue presented together ; 

(3) means whereby (a) the materials in the record are confined 
to the issues under review by preparation of the record after points 
for argument have been exchanged between the parties and by any 
other means devised for delimiting such, and (b) such materials are 
marshalled in a form most helpful for their consideration ; 

(4) and all other modes by which the general ends herein indi- 
cated may be achieved. 


The Committee to report to the Conference the results of its considera- 

tion and recommendations promptly upon completion of its study. 
Pursuant to such authorization, the Chief Justice designated the fol- 

lowing as a Committee of the Conference for the purposes indicated : 

_ Cireuit Judge E. Barrett Prettyman, Chairman, and Circuit Judges 
Kimbrough Stone (Retired), Calvert Magruder, Augustus N. Hand and 
Walter C. Lindley, and District Judges W. Calvin Chestnut, Frank L. 
Kloeb, Paul C. Leahy, Simon H. Rifkind and Leon R. Yankwich. 
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APPRECIATION SHOWN R. GRANVILLE CURRY * 


On October 21, 1949, twelve of the Examiners of the Bureau of 
Formal Cases, presented to Mr. R. Granville Curry, formerly Assistant 
Chief Counsel of this Commission, a parchment scroll, bound in hand. 
some maroon kidskin, containing the following self-explanatory words: 


‘‘INTERSTATE COMMERCE COMMISSION 
Washington 
To R. Granville Curry, Esq. : 


The action of the Board of Consultants in disqualifying the under- 
signed Examiners of this Commission as Hearing Examiners under the 
Administrative Procedure Act having been reversed on reconsideration 
and appeal: 

We hereby express to you our heartfelt thanks and appreciation 
because : 

We know that no one was more profoundly shocked by the original 
action of the Board than were you, an ‘‘alumnus’’ of our Commission, 
and an outstanding practitioner ; 

From the outset, you gave us great aid and comfort, rallied the 
practitioners, and cooperated with our Commission in our behalf; and 

Above all, you devoted your great talents as a lawyer in acting as 
our Counsel and with indefatigable perseverance presented our cases, as 
if they were the most important cases you had ever handled, as indeed, 
according to your own words, you felt they were.’’ 

In addition, acting Chief Examiner McCoy and all of the Hearing 
Examiners as a group, presented Mr. Curry with a walnut desk, swivel 
chair and client’s chair for his office, and his partner, former Examiner 
Frederick Dolan, with a typewriter and table, and his secretary, Miss 
Anita Acosta, with a petit-point compact. 

In acknowledging these gifts, Mr. Curry said in part: 

‘*Some of the happiest years of my life were spent in the employ of 
the Interstate Commerce Commission and since leaving its service over 
twenty-three years ago I have had pride in its accomplishments and its 
position of public confidence. * * * 

* ** The Commission is judged largely by the impressions made by 
its examiners * * *. These impressions are strikingly favorable as a 
result of a long record of high-quality work, objective approach, and a 
dignity which comes from realization of tremendous responsibilities 
undertaken and adherence to standards of distinguished public service. 

This record has not only meant the creation and preservation of 
good will for the Commission itself but has made the hearing examiner 
positions objects of public confidence and respect. Those holding these 
positions have the inner satisfaction and pride which comes from loyal 
and effective participation in the successful functioning of our national 
government.’’ 

Burton FULLER. 


* Reprinted from November, 1949 issue of In-Com-Co. 
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REPORT 
of the 
SPECIAL COMMITTEE ON APPOINTMENT 
of 
1. C. C. COMMISSIONERS 


An important function of this Committee stems from authorization 
by the Association at its Annual Meeting in 1946 of the submission to 
the President of the United States, for his consideration, of a panel of 
not less than three persons believed to be qualified for appointment to the 
Commission. The authority was limited to instances in which there were 
vacancies on the Commission and the incumbent did not seek or desire 
reappointment. 

The Association took this action because of its vital concern in 
having on the Interstate Commerce Commission men well qualified to 
perform the difficult, important, and burdensome tasks which they are 
called upon to perform in the public interest. It was the purpose to have 
the committee representative generally of the various carrier and shipper 
interests having business before the Commission, and it was intended 
that the Committee, in selecting the panel, should endeavor to avail it- 
self of information and advice from the membership so far as practicable. 

In the past year this Committee has had occasion to consider selec- 
tion of a panel of names for submission to President Truman for con- 
sideration in the appointment of a successor to the late Commissioner 
Barnard. This was the second time that such a panel was submitted, the 
first being after the death of the late Commissioner Porter. 

The Committee finds that there is much interest among the members 
of the Association in the appointment of competent, high-caliber, and 
broad-visioned men to perform the hard work necessary in dealing with 
its numerous complex and difficult problems, and in maintaining the 
high standards for which it has gained an enviable reputation. 


Respectfully submitted, 


J. CarTER Fort, 

Epaar S. Ipou, 

Gites Morrow, 

Wieur LaRor, Jr., 

R. GRANVILLE Curry, Chairman. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DreGroor, Jr. 


Chairman, Memorials Committee 


C. B. Ackerman, Attorney-at-Law, Mesa, Arizona. (11-23-49) 
Henry Christianson, A. G. F. A., Chicago, Burlington & Quincy Rail- 
road, Chicago, Illinois. (10-28-49) 
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Francis R. Cross, General Attorney, Baltimore & Ohio Railroad, Balti- 
more, Maryland. (11-27-49) 

Joseph Hattendorf, Retired A. F. T. M., Illinois Central System, Mem- 
phis, Tennessee. (10-27-49) 

Carl F. Jackson, Assistant General Manager, American Trucking Asso- 
ciations, Washington, D. C. (10-29-49) 

William Ristig, Attorney-at-Law, 815—15th St. N. W., Washington, 
D. C. (11-30-49) 

Richard C. Stoll, Attorney-at-law, senior member of Stoll, Keenon & 
Park, Lexington, Kentucky. (6-26-49) 

Paul A. Vehr, 62 Plum Street, Cincinnati, Ohio. (No further informa- 
tion 

Allan Woodruff, Attorney-at-Law, 2107 Fidelity-Philadelphia Trust 
Building, Philadelphia, Pennsylvania, died in Oxford, England. 
(7-21-49) 





Rail Transportation 
By A. Rea Wiutams, Editor 


FINANCE MATTERS 
Baltimore & Ohio Purchase 


Division 4 of the I. C. C. has authorized the purchase by the Balti- 
more & Ohio Railroad Company of the properties of the Baltimore & 
Ohio & Chicago Railroad Company and the Baltimore & Ohio South- 
western Railroad Company, and the acquisition by the Baltimore & Ohio 
Railroad Company of joint control, through stock ownership of the 
Terminal Railroad Association of Saint Louis. 





Lackawanna & Wyoming Valley Reorganization 


In F. D. 16575—Lackawanna & Wyoming Valley Railroad Company 
Reorganization, Examiner John L. Bradford has recommended that John 
F. Bunn, Jr., John W. Healy, and James J. Duane, Jr., be authorized to 
serve as a protective committee for holders of 5-percent first-mortgage 
gold bonds of the Lackawanna and Wyoming Valley Railroad Company, 
pursuant to Section 77(p) of the Bankruptcy Act. 

Division 4 of the I. C. C. has ratified the appointment of E. McLain 


Watters as sole trustee of the property of the Lackawanna & Wyoming 
Valley Railroad Company. 





Pullman Control 


Division 4 of the I. C. C. has authorized acquisition of control of the 
Pullman Railroad Company by the Chicago, Rock Island & Pacific R. R. 
Co., by the purchase of capital stock and lease. 





Wisconsin Central Reorganization 


The hearing in F. D. 14720—Wisconsin Central Railway Company 
Reorganization was held at the Hotel St. George, Brooklyn, N. Y., on 
November 14, 1949, before Examiner Homer H. Kirby. 





FORMAL MATTERS 
Alabama Intrastate Rates 


Seventeen railroads operating within the State of Alabama have 
asked the I. C. C. to require the Alabama Public Service Commission to 
bring intrastate freight rates up to the level of interstate rates, stating 
in their complaint that the Alabama intrastate rates are so low that they 
discriminate against interstate rates. 
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Bituminous Coal Rates Within Illinois 


In Docket 28881—Bituminous Coal Rates Within Illinois, Examiner 
Andrew C. Wilkins has recommended that the refusal of the Illinois 
Commerce Commission to permit increases in intrastate rates on bitumin- 
ous coal, in carloads, from Illinois mines to Dixon, IIl., corresponding to 
those authorized and maintained in the interstate rates, results in unjust 
discrimination against interstate commerce. The Examiner recommends 
that the Commission prescribe the basis for removal of the unjust dis- 
crimination. 





Extension of Credit-Railway Express Agency 


Rules Governing the Settlement of Rates and Charges of Carriers by 
Express, Division 2 of the I. C. C. entered an order, dated November 16, 
1949, prescribing rules and regulations governing the extension of credit 
by express companies. The new rules become effective February 2, 1950. 





Eastern Railroads’ Passenger Fares 


The I. C. C., in a six-to-four decision, in Docket No. 30256—In- 
creased Rates, Eastern Railroads, 1949, has entered an order, dated No- 
vember 8, 1949, permitting railroads in the Eastern District to increase 
their passenger fares by 1214%, or to approximately 3.375 cents per 
mile in coaches and 4.5 cents per mile in parlor and sleeping cars. The 
Commission said the increased rates could be made effective on five days 
notice to the public. 

Chairman Mahaffie and Commissioners Aitchison, Lee and Splawn 
dissented. Commissioner Miller did not participate in the disposition of 
the proceedings. The dissenters expressed the view that ‘‘the time has 
arrived for these petitioners to experiment with reduced fares rather than 
with further increases.’’ 





Railway Mail Pay Case Order 


In Docket No. 9200—Railway Mail Pay, the I. C. C. has entered an 
order, dated November 4, 1949, granting the St. Johnsbury & Lamoille 
County Railroad the same 25% increase in compensation for transporta- 
tion of the mail on and after March 31, 1949, as was granted other car- 
riers on December 4, 1947. 





Niagara Junction Ry. Terminals’ Use 


In Docket 29797—Use by the Erie of the Niagara Junction Railway 
Company Terminals, Examiner Walter D. McCloud has recommended 
that the I. C. C. find that on and after January 15, 1948, just and reason- 
able compensation to be paid by the Erie Railroad Company for the use 
of the terminals of the Niagara Junction Railway Company as required 
by the Commission’s Order of December 22, 1947, is and for the future 
will be $3,002.64 per annum. 
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The Examiner also recommended that the Commission find that the 
Erie’s continued enjoyment of the use of these terminal facilities shall 
be subject to the right of the Niagara Junction Railway Company to 
require that the compensation for the use shall be paid annually in ad- 
yance or that the annual payment therefor shall be adequately secured. 





Reed-Bulwinkle Act Application 


In Section 5a Application No. 6—Southern Freight Association Et 
Al—Agreements, the hearing heretofore assigned for December 14, 1949, 
at Atlanta, Ga., has been canceled. The proceeding has been reassigned 
on January 18, 1950, at the New Mayflower Hotel, Jacksonville, Fla., 
before Commissioner Rogers and Examiner Burton Fuller. 





Reed-Bulwinkle Act Agreements 


The I. C. C. has entered an order, dated November 7, 1949, directing 
that its order of October 3, 1949, in Section 5a Application No. 2—West- 
ern Traffic Association—Agreement, approving the agreement, shall take 
effect on, and be in force on and after, December 15, 1949. The order 
recites that the applicants have notified the Commission of their accept- 


ance of the terms and conditions prescribed, and that the Agreement has 
been amended in the parts specified. 

The Commission has entered another order dated November 7, 1949, 
prescribing the procedure to be followed when new parties are added to 
an approved agreement. The new regulations read as follows: 


“*§ 3.4 New parties to an agreement. Where a carrier becomes a 
party to an agreement which has been approved by the Commission, such 
approval will extend and be applicable to such carrier upon the filing 
with the Commission by the carrier or its authorized agent of a verified 
statement that it has become a party to the agreement, which statement 
shall show the information required by § 3.1(b) of this title, Provided, 
(1) That such carrier is not, under the agreement, to act with carriers of 
a different class, within the meaning of section 5a(4) of the Interstate 
Commerce Act, except as the agreement relates to transportation under 
joint rates or over through routes, and (2) that no change is made in the 
agreement except the addition of such carrier.’ 





Refrigerator Car Per Diem 


In Docket 29468—Refrigerator Cars—Basis of Car-Hire, the I. C. C. 
has entered an order dated November 7, 1949, discontinuing the investi- 
gation of the mileage basis of car-hire used by, and the compensation 
paid, by common carriers by railroad for the use of refrigerator cars not 
owned by the carriers using them. In its order of dismissal the Com- 
mission said, ‘‘the conditions which occasioned the investigation have 
since so changed that continuation of the investigation no longer is 
necessary.’’ 
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MISCELLANEOUS 
Monopoly Subcommittee Hearings 


The Monopoly Subcommittee of the House Committee on the 
Judiciary heard testimony recently with respect to the Reed-Bulwinkle 
Act. Testimony with respect to the necessity for and importance of the 
Act was submitted by representatives of the railroads, the American 
Trucking Associations, Inc., and the Southern Traffic League. 

Commissioner J. Haden Alldredge, speaking for the I. C. C., strongly 
supported the Act. A statement on behalf of the NIT League was re- 
ceived by the Committee. The only opposition to the Act was that 
submitted by C. E. Walker, of Columbus, Georgia. 





Railroad-Owned Motor Carrier Rates 


A statutory three-judge Federal court, sitting at Dallas, Texas, 
decided on November 17, that railroad-owned motor carriers may con- 
tinue to operate as common carriers and charge rates that are competitive 
with those of other motor carriers. The I. C. C. sought to limit the com- 
mon carrier operations of Texas & Pacific Motor Transport Company, a 
wholly-owned subsidiary of the Texas & Pacific Railway Company, so as 
to prohibit the truck company from moving traffic on its own bills of 
lading at motor truck rates. The Commission also sought to bar inter- 
change of traffic with other motor truck lines, or acceptance of shipments 
from the public. The orders of the I. C. C. would have compelled the 
Texas & Pacific Motor Transport Company to limit its shipments to those 
received from the parent railroad, and at rail rates. 

The court permanently enjoined the I. C. C. from enforcing its 
orders, on the ground that it cannot forbid participation in joint routes 
and through rates for the reason that such action would be inconsistent 
with the Motor Carrier Act. 





R. R. Unemployment Insurance 


The Railroad Retirement Board has found that the balance to the 
eredit of the Railroad Unemployment Insurance account in the Treasury 
of the United States as of the close of business on September 30, 1949 was 
$871,299,952.28. 

This determination means that the contributions under the Railroad 
Unemployment Insurance Act will continue to be one-half per cent dur- 
ing the year 1950. 





SEC Appointment 


President Truman has given Edward T. McCormick a recess appoint- 
ment as a member of the SEC. He was originally nominated to the 
Commission on October 12, but no action upon the nomination was taken 
by the Senate prior to the adjournment of Congress. 
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STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued a preliminary summary of steam railway accidents for the first 
nine months of 1949 as compared with the first nine months of 1948. 
During the first nine months of 1949 there were 16 passengers killed and 
1,943 passengers injured in train and train service accidents, while dur- 
ing the first nine months of 1948 there were 35 passengers killed and 
2,825 injured in such accidents. 

During the first nine months of 1949 there were 299 employees 
killed and 17,104 employes injured while on duty, as compared with 425 
killed and 23,486 injured while on duty during the first nine months of 
1948. 





Railway Employment 


Class I railways exclusive of switching and terminal companies, had 
1,089,714 employees at the middle of the month of October 1949, a de- 
crease of 19% as compared with the middle of October 1948, and a de- 
crease of 6.51% as compared with the middle of September 1949. Rail- 
way employment at the middle of the month of October 1949 was 103.3 of 
the 1935-1939 average. 





Railway Equipment 


Class I railroads installed 1,577 new locomotives in the first ten 

— of 1949, the greatest number for any corresponding period since 
3. 

The number put in service so far this year included 1,524 diesel and 
53 steam. New locomotives installed in the same period of 1948 totaled 
1,159, which included 1,082 diesel, 73 steam and 4 electric. Class I rail- 
roads had 833 new locomotives on order on November 1, this year, which 
included 812 diesel, 17 steam and 4 electric. 





Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement No. M-250 showing passenger traffic statistics for 
the first seven months of 1949 as compared with the first seven months of 
1948. The passenger revenue for passengers in coaches decreased 7.6% 
and for passengers in parlor and sleeping cars decreased 6.6% during 
the first seven months of 1949 as compared with the same period of 1948. 

The number of revenue passengers carried in coaches decreased 
22.2% and those carried in parlor and sleeping cars decreased 13.9%. 





Railway Statistics—Preliminary Abstract 


The I. C. C. has issued a preliminary abstract of railway statistics 
for steam railways, the Railway Express Agency, Inc., and the Pullman 
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Company, for the year ended December 31, 1948. Copies may be ob- 
tained from the Superintendent of Documents, U. S. Government Print- 
ing Office, Washington 25, D. C., for 50 cents each. The abstract is 
intended primarily to make available as promptly as possible certain 
totals not obtainable from the monthly or quarterly reports of carriers. 
These totals are subject to change after corrections in annual reports 
have been authorized. The final totals will appear in ‘‘Statistics of Rail- 
ways for 1948.”’ 





Railroad Operating Revenues 


Based on advance reports from eighty-one Class I railroads, whose 
revenues represent 78.8 per cent of total operating revenues, the AAR 
has estimated that railroad operating revenues in October 1949, decreased 
24.8 per cent as compared with the same month in 1948. The estimate 
covers operating revenues only. 

Estimated freight revenues in October, 1949, was less than in Octo- 


ber, 1948, by 26 per cent, and estimated passenger revenue decreased 
18.3 per cent. 





Railroad Net Income 


Estimated net income of Class I railroads in September, 1949, after 
interest and rentals, amounted to $38,500,000 compared with $83,000,000 
in the same month in 1948, according to reports filed by the carriers with 
the Bureau of Railway Economics of the AAR. Net income for the first 
nine months of 1949, after interest and rentals, was estimated at $278,- 
000,000 compared with a net income of $505,000,000 in the corresponding 
period of 1948. 

Class I railroads in September, 1949, had a net railway operating 
income of $63,537,627 compared with $110,848,571 in the same month 
in 1948. The corresponding net railway operating income for the first 
nine months of 1949 totaled $493,108,837 compared with $742,747,814 
in the same period in 1948. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended November 19, 1949 
totaled 758,972 cars. This was a decrease of 99,117 cars, or 11.6 per cent 
below the corresponding week in 1948, and a decrease of 143,690 cars, or 
15.9 per cent below the corresponding week in 1947. 

Loading of revenue freight for the week of November 19 increased 
123,149 cars, or 19.4 per cent above the preceding week due to resump- 
tion of full coal production and increased loadings of steel and ore. 

Coal loading amounted to 210,605 cars, an increase of 36,332 cars 
above the corresponding week in 1948, an increase of 96,989 cars above 
the preceding week this year, and the greatest loading of coal for any 
week in nearly twenty years. 
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Railroad Maintenance Study 


The I. C. C. has released its 1949 edition of The Railroad Mainten- 
ance Study, prepared by the Engineering Section of its Bureau of Valua- 
tion. The Study shows that approximately normal maintenance exists 


in most accounts, and that deferred maintenance exists mainly in the 
track accounts. 





Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 


1. C. C. Rules That Lenoir and Schenley are Private Carriers 


The Interstate Commerce Commission has decided that the primary 
business of a motor carrier is the controlling element in determining 
whether the carrier is engaged in for-hire or private transportation. 
The mere fact that the private carrier receives compensation for his 
transportation, and possibly profits from such transportation, does not 
make him a for-hire carrier under these recent decisions. 

The for-hire carriers had contended that it makes no difference if a 
carrier operates with intention to profit, and the mere fact that com- 
pensation is received is sufficient to make it for-hire carriage. The 
private carriers in the case maintained that the primary business of the 
motor carrier should be controlling, and this is the position adopted by 
the Commission. The decision covers companion cases docketed as 
Lenoir Chair Company, Contract Carrier Application No. MC-96541, 
and Schenley Distillers Corporation, Contract Carrier Application No. 
MC-107079. The Woitishek precedent was advanced and argued by the 
private carriers, and the Commission reaffirmed this principle in decid- 
ing the Lenoir and Schenley cases. 

This decision enables private carriers, receiving compensation for 
their services, to operate over the highways in interstate commerce and 
escape all but the I. C. C. Safety Regulations. The Commission noted 
that there are many good reasons why a mercantile or commercial con- 
cern may desire to conduct its own motor carrier operations, apart from 
a desire to profit from the transportation service. Some of these reasons 
were the retention and building of customer goodwill through prompt 
handling of rush orders, exclusive use of equipment assuring absence of 
loading dock congestion, safe arrival of goods unmixed with cargo of 
other shippers and free from possible loss and damage in re-handling. 
The Commission also noted that they did not mean that a private carrier 
may not, under the law, realize an incidental profit in the conduct of its 
motor carriage without forsaking or endangering his private carrier 
status ; each case must be determined on its own facts. 





National Motor Freight Classification Committee No Longer Under 


The National Moior Freight Classification Committee of the Ameri- 
ean Trucking Associations was formally dissolved and an autonomous 
trucking industry National Traffic Committee to function pursuant to an 
agreement and rules to be filed with the Interstate Commerce Commis- 
sion was formed at an initial meeting of the National Traffic Committee 
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group. Under the new set-up, all policy decisions and direction of all 
handling of matters turned over to the new industry National Traffic 
Committee by Classification participants, will be entirely by the Com- 
mittee which will be elected annually by the Classification participants. 
Henry E. Howell of Associated Transport, Inc. was elected as Chairman 
of the Committee to serve until June 30, 1950; First Vice-Chairman is 
A. F. Mathews, Consolidated Freight Lines, Saginaw, Michigan, and 
Second Vice-Chairman is A. F. Nash of Motor Transport Company, 
Milwaukee. The new Committee has the power and authority to investi- 
gate, consider and make recommendations with respect to all matters 
affecting the classification of commodities and to decide finally and fix 
and prescribe the context, provisions and ratings of the National Motor 
Freight Classification. Provisions are made whereby an individual car- 
rier has a free and unrestricted right to direct that any such action not 
be taken for his account, and the carrier may take such independent 
action in any proceeding as it may from time to time deem best. Sub- 
committees were appointed to carry on important work within the scope 
of the General Committee authority. The Chairman is to name sub- 
committees on Commerce, Administration, Freight Forwarders, Con- 
tainers and Packing, Bill of Lading, Procedure, Form and Construction 
of Tariffs, and Weighing and Inspection Bureaus. 

Under the new set-up, A. T. A. will continue to own, publish and 
circulate the National Motor Freight Classification book, but the content 
and any industry action on rating and rating problems will: be the 
responsibility of, and subject to the direction of the new independent 
National Traffic Committee. 





I. C. C. Asked to End Partial Suspension Order in 1. & S$. M-3162 


The Southern Motor Carriers Rate Conference has filed a petition 
with the Interstate Commerce Commission asking partial vacation of a 
recent Order which suspended proposed reduced motor rates on Canned 
or Preserved Foodstuffs in the South. Reduced rates were in the form of 
& general exception rating, volume minimum 36,000 pounds, which the 
motor carriers had set to establish as of November 7, to meet a similar 
reduction made by competing railroad carriers. According to the pe- 
tition, the motor carriers had proposed a general exception rating sub- 
ject to a volume minimum of 22,000 pounds, the rates being about 20% 
higher than those in the proposed 36,000 pound basis, and being in- 
tended to alternate with the lower rates. Petition alleges that the I. C. C. 
permitted the reduced rail 36,000 pound exception rating to become ef- 
fective, but suspended the same rating published by motor carriers. The 
petition specifically asks: ‘‘vacation of the suspension order and dis- 
Continuance of the investigation herein is therefore requested to the 
extent that this proceeding involves rates from points in the State of 
Florida to destinations in the states of Alabama, Georgia, Kentucky, 


Louisiana, Mississippi, North Carolina, South Carolina, Tennessee, and 
irginia. 
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T. & P. Motor Transport Secures Injunction Againt |. C. C. Order 


In a two to one decision, a three-judge Federal court permanently 
enjoined the Interstate Commerce Commission from enforcing an order 
of January 12, 1948, which would have imposed and maintained numer- 
ous restrictions on the motor carrier operations of the T. & P. Motor 
Transport. 

Almost two years ago, Division 5 of the I. C. C. placed restrictions 
on the entire 1,150 mile trucking system maintained by the Texas and 
Pacific Motor Transport. This decision arose out of MC-50544 embrac- 
ing sixteen subs. in which rights had been granted, purchases of rights 
approved or application for operating authority made. The T. & P. 
Motor Transport operates over routes which roughly parallel the parent 
railroad in Louisiana, Texas, Arkansas and New Mexico. The Commis- 
sion noted that the system just ‘‘grew up’’ through approvals of rights 
covering segments and through approvals of purchases of various truck 
lines. The separate pieces finally became a ‘‘system,’’ subject in its 
respective parts to differing restrictions and conditions designed to pro- 
tect the existing independent truck lines from undue and unfair com- 
petition from the truck operation of the railroad’s wholly-owned sub- 
sidiary. The final outcome of the T. & P. case may decide the whole 
question of railroads right to operate independent trucking service and 
the I. C. C. power to reopen cases for the purpose of imposing limita- 
tions or adding new restrictions. 





Pre-Hearing Conference Called on Commodity Scope Investigation 


The I. C. C. has called a pre-hearing conference on February 28, 
1950 for parties interested in Ex Parte No. MC-45—Descriptions in 
Motor Carrier Certificates. The original notice of this investigation 
listed thousands of articles under thirty-eight generic headings, together 
with terms denoting the classes. The pre-hearing notice states that it is 
contemplated the following matters will be discussed : 


1. The issues in this proceeding with a view to their simplification; 

2. The procedure to be followed at the hearing in order that all 
interested parties may be afforded an opportunity to present 
their views; 

. The nature of the evidence to be offered at the hearing by the 
interested parties with a view to insuring a complete and ade- 
quate record without duplication ; 

. Whether the evidence should be presented on the basis of type 
of service, class or classes of commodities, or otherwise ; 

. A limitation of the number of witnesses; 

Such other matters as will assist the Commission in the proper 
disposition of this proceeding; and 

. The time and place or places at which hearing or hearings shall 
be held. 
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Illinois to Identify Private Truck Operators 


The State Motor Carrier Division of Illinois has issued a regulation 
which will require all trucks operated by private owners to display a 
sign on the vehicles reading ‘‘Not For-Hire.’’ This new regulation 
became effective in Illinois on December 1, 1949. 

It has been alleged that independent operators who are performing 
carrier service for shippers without authorization from the State are the 
ones at which this rule is aimed. The Commissioner of the State Motor 
Carrier Division noted that ‘‘all trucking companies operating for-hire 
as common carriers are required to file applications for certificate or 
permit, and to put their number or classification on their trucks. No 


other truck operators, including the private ones, are required to do 
that.’’ 





Air Cargo Inc. Files Petition in Hazel Kenny Case 


Air Cargo, Inc., a representative organization of the Air Lines, has 
fled a petition with the Interstate Commerce Commission asking for 
permission to intervene in the Hazel Kenny case which involves the ap- 
plication of an exemption from regulation for trucking of shipments 
which are incidental to air transportation. The Kenny case, docketed as 
MC-5485 (Sub. No. 1.), involves transportation of air freight to or from 


the two Pittsburgh airports within an area of 50 miles from either 
airport. The case has been reopened and a further hearing is to be held. 

Air Cargo, Inc. in its petition said that many motor carriers oper- 
ators now are providing ground transportation for air freight without 
having obtained I. C. C. certificates or permits, and a modification or 
change in principles by which the I. C. C. has judged the scope of the 
exemption could result in serious disruption and impairment of air 
freight service. 





Water Transportation 


By RicHarp H. Specker, Editor, 


Executive Vice-President, National Water Carriers Association, Inc. 


Atwacoal Transportation Company 
Report on Reconsideration 


By report and order in Docket No. W-14, the Atwacoal Transporta- 
tion Company and the Fall River Navigation Company, of Fall River, 
Mass., were granted a permit, dated February 12, 1945, authorizing them 
to operate jointly as a contract carrier by self-propelled vessels and by 
non-self-propelled vessels with the use of separate towing vessels in the 
transportation of general commodities in lots of 500 net tons or more for 
not more than three shippers on any one voyage, between ports and 
points along the Atlantic and Gulf of Mexico coasts from Maine to 
Louisiana, inclusive, but not between two or more points on the Gulf 
of Mexico coast by way of the Gulf Intra-coastal Waterway. 

Upon petition of applicants for modification or clarification of the 
permit so as to specifically include therein the words ‘‘and tributary 
waterways,’’ so as to make certain that all such waterways are included 
within the geographical limitations from Maine to Louisiana, the Com- 
mission reopened the proceedings for reconsideration. 

Upon reconsideration, the Commission has found that, in the original 
permit, ‘‘no mention is made of tributary waterways, and operation 
thereover is therefore not included.’’ However, it is found that the ap- 
plicants were engaged in bona fide operation on January 1, 1940, as a 
contract carrier between ports and points along the Atlantic and Gulf of 
Mexico coasts from Maine to Louisiana, inclusive, and tributary water- 
ways, but not (a) between two or more points on the Gulf of Mexico 
coast by way of the Gulf Intra-coastal Waterway, (b) from or to points 
on the Mississippi River above New Orleans, La., nor (c) from or to 
points on the Hudson River beyond the limits of New York Harbor as 
defined in Ex Parte No. 140. An amended permit and order reflecting 
these findings is issued to become effective February 7, 1950. 





Luckenbach Gulf Steamship Company, Inc. 
Temporary Authority Extended 


The Commission has extended to April 3, 1950 the temporary 
authority granted Luckenbach Gulf Steamship Company, Inc. to operate 
as a common carrier by self-propelled vessels in the transportation of 
lumber and lumber products from Pacific coast ports to Corpus Christi, 
Texas. 
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A. F. Coats Lumber Company 
Proposed Report 


The Bureau of Water Carriers and Freight Forwarders has issued 
a proposed report recommending that the Commission find public con- 
venience and necessity to require operation by A. F. Coats Lumber 
Company, Docket No. W-1004, as a common carrier by towing vessels in 
the performance of general towage between ports and points on Tilla- 
mook Bay and its tributaries. 





Waterman Steamship Corporation 
Proposed Report 


The Bureau of Water Carriers and Freight Forwarders has issued 
a proposed report recommending that the Commission find that public 
convenience and necessity require operation by Waterman Steamship 
Corporation, doing business as Arrow Line, of Mobile, Ala., as a common 
carrier by self-propelled vessels in the coastwise and intercoastal trans- 
portation of passengers between the Atlantic and Pacific coast ports 
specified in the appendix to its present certificate, except between Balti- 
more, Md., and Norfolk and Newport News, Va. Applicant now holds 
temporary authority to perform such service until April 26, 1950. 





New York State Canal System—Lake Champlain 
Proposed Report 


In a proposed report in Docket No. 30221, Dwyer Lighterage Rates 
—Plattsburg and Burlington, Examiner Harold M. Brown has recom- 
mended that the Commission find that Lake Champlain is not a part of 
the New York State Canal System. The proceeding involves rates and 
charges for the transportation of cement, fertilizer and fertilizer ma- 
terials between various ports and points in New York and New Jersey, 
on the one hand, and Plattsburg, N. Y. and Burlington, Vt., on the 
other. Respondents, Dwyer Lighterage, Inc—Harbor Towboat Co., 
Inc., hold a certificate authorizing transportation of commodities gener- 
ally between ports and points along the Atlantic coast and its tributaries 
from Sakonnet River, R. I., to New York, N. Y., inclusive, the Hudson 
River, the New York State Canal system, except the Cayuga and Seneca 
Canal, and in the New York Harbor area. The respondents contend 
that they are authorized to serve points on the Champlain Lake because 
it is an inherent part of the New York State Barge Canal System. 





Border Line Transportation Company 
Certificate Vacated 


The Commission has vacated and set aside the certificate dated 
June 1, 1943, issued in Docket No. W-408, authorizing operation by 
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Border Line Transportation Company, of Seattle, Wash., as a common 
carrier by self-propelled vessels in the transportation of commodities 
generally between ports in the Puget Sound areas, finding that no opera- 
tions have been conducted under the certificate since September 1943, 
and the carrier requested that the certificate be canceled. 





C. G. Willis 
Extension—St. Johns River 


The Commission has assigned for hearing on January 23, 1950, 
9:30 A. M., at the Mayfair Inn Hotel, Sanford, Fla., before Examiner 
Samuel R. Diamondson, the application of C. G. Willis, of Norfolk, Va., 
for a revised certificate authorizing service on the St. Johns River to and 
including Sanford, Fla., in connection with and as an extension of his 
presently authorized operations as a common carrier by non-self-pro- 
pelled vessels with the use of separate towing vessels in the transporta- 
tion of commodities generally between all ports and points on the At- 
lantic Intracoastal Waterway and connecting inland waterways from 
Trenton, N. J. to Jacksonville, Fla. 





American President Lines, Ltd. 
Operating-Differential Subsidy 


Chief Examiner G. O. Basham has issued a report recommending 
that the Maritime Commission deny the application of American Presi- 
dent Lines to continue to operate unsubsidized vessels in Atlantic-Straits 
Freight Service C-2 of Trade Route No. 17, for the following reasons: 


1. Existing American flag services not shown inadequate. 

2. Unsubsidized operation diverts cargo and revenue from other 
subsidized and unsubsidized American flag services, including 
American President Lines’ own subsidized services. 

. American President Lines has no ‘‘grandfather’’ rights to oper- 
ate intercoastally in Atlantic-Straits service under section 805(a) 
of Merchant Marine Act, 1936, and has not shown that public 
interest and convenience will be served by continuation of such 
operation. 

. Operation of Atlantic-Straits service would be unduly advantage- 
ous to American President Lines and would result in undue 
prejudice and unfair competition to other American flag lines, 
and prejudice to objects and policy of said Act. 





Rail-Barge Joint Rates 
Effective Date Postponed 


The Interstate Commerce Commission has postponed to January 31, 
1950 the effective date of its order of June 13, 1949 in Docket No. 26712, 
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Rail and Barge Joint Rates, requiring railroads to join with water car- 
riers in publishing joint rail-barge rates. The validity of the Commis- 
sion’s order is under attack in the U. S. District Court for the Northern 
District of Illinois, Eastern Division. 





Water Carriers—Revenue and Traffic 


The Bureau of Transport Economics and Statistics of the Interstate 
Commerce Commission has issued Statement No. Q-650 showing revenue 
and traffic of water carriers for the second quarter of 1949 as compared 
with the second quarter of 1948. The statement shows that the freight 
revenue increased 16.6% during the second quarter of 1949 as compared 
with the second quarter of 1948, while passenger revenue decreased 3%. 
The number of tons of revenue freight carried in the second quarter of 
1949 was 20,187,942, and the comparable figure for 1949 was 17,881,001. 
The number of revenue passengers carried in the two periods was sub- 
stantially the same. 





Inland Waterways Corporation 


Secretary of Commerce Sawyer has reported that the operating 
revenue of the Inland Waterways Corporation, operating the Federal 


Barge Lines, was 23.8% higher in the fiscal year 1949 than in 1948, 
while operating expenses rose only 1.39% in the same period, so that 
the net deficit was less than half of that of 1948. The bulk freight 


commodity which increased most substantially in 1949 was grain, which 
rose 150%. 





Freight Forwarder Regulation 


By Gmes Morrow 
General Counsel, Freight Forwarders Institute 


C.0.D. Rules for Motor Carriers—Forwarder Shipments and Motor 
Transportation Supplemental to Rail Service Exempt 


General rules and regulations to be observed by motor carriers, with 
certain exceptions, in the handling of C.O.D. shipments and remittance 
of C.0.D. funds have been prescribed by report and order of the Com- 
mision, Division 5, dated November 25, 1949. The regulations will be- 
come effective February 1, 1950. 

The rules were promulgated as the result of an investigation insti- 
tuted on the Commission’s own motion. The reasonableness of charges 
for C.O.D. service was not an issue. In general, the prescribed rules re- 
quire that tariff rules be established containing all rates, charges and 
rules governing C.O.D. service; that the delivering carrier remit all 
C.O.D. collections directly to the consignor or payee within 10 days from 
delivery of the C.0.D. shipment, with a notice to the originating carrier 
if in interline service ; and that delivering carriers shall maintain records 
of C.0.D. shipments showing certain prescribed information. 

The rules do not apply to transportation which is auxiliary to or 


supplemental of rail transportation when performed on railroad bills of 
lading, nor to transportation performed for freight forwarders on for- 
warder bills of lading. The division concluded that no specific exemp- 
tion was necessary as to service within terminal areas as described in 
Section 202(c)(2), inasmuch as such service is not subject to part II 
of the Act as to matters covered by the proceeding. 

The rule as to applicability reads as follows: 


‘‘These rules and regulations apply to the transportation by 
motor vehicle of C.0.D. shipments by all common carriers of proper- 
ty subject to Part II of the Interstate Commerce Act, except such 
transportation which is auxiliary to or supplemental of transporta- 
tion by railroad and performed on railroad bills of lading, and 
except such transportation which is performed for freight forward- 
ers and on freight forwarder bills of lading.”’ 





Application Dismissed as Non-Forwarder—Definition and Exemption 
Sections of Part IV Considered 


The application of Barre Granite Association, Inc., for a permit to 
operate as a freight forwarder, was dismissed by report and order of the 
Commission, Division 4, dated November 3, 1949 in Docket FF-193. 

Applicant filed in order to have a determination of its status, ac- 
companying the application by a request for dismissal. The report states 
that Barre Granite Association, Inc., is a trade association consisting of 
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producers and distributors of granite in the Barre granite district. 
Under the plan of operations the association would arrange for trucking 
of individual shipments of its members to Barre, consolidate and ship 
them to selected distribution agents, and instruct such distribution agents 
to collect the prorata share of the rail, truck, and distribution charges 
from the consignees. Applicant does not propose to make any charge for 
its services and the consignees, who purchase granite f.o.b. Barre, would 
be assessed only a prorata share of transportation and distribution 
charges. 

Discussing the contention of applicant that it is not a freight for- 
warder as defined in Section 402(a) (5) of the Act, and would be exempt 
under Section 402(c), the report points out that: ‘‘In enacting Part IV, 
Congress recognized that the freight forwarder definition does not in- 
clude the activities of warehousemen and nonprofit shippers’ associations 
as those persons normally operate.’’ It further states that Congress 
“,. included paragraph (c), not as a true exemption but rather as a 
clarifying provision, ‘In order to make absolutely sure *** that the defi- 
nition cannot by construction be held to cover’ these persons. H. Rept. 
1172, 77th Cong., Ist Sess., pp. 6 and 7.’’ 

Accordingly, the division made no finding under Section 402(c), 
but held that applicant, in its proposed operations, would not be engaged 
in freight forwarder service within the meaning of Section 402(a) (5), 
because it would not provide such service ‘‘for compensation.’’ 





U. S. Maritime Commission to Issue Regulations Governing Foreign 
Freight Forwarding 


The U. S. Maritime Commission has issued a notice of proposed rule 
making for the purpose of establishing rules and regulations governing 
the practices of foreign freight forwarders. The proposed rules were 
promulgated by order dated November 29, 1949, and will become effective 
60 days thereafter, but interested persons may file with the Secretary 
of the Commission written views and suggestions within 60 days. 

The rules are proposed in conformity with a recent decision of the 
Maritime Commission in Docket No. 621, Port of New York Freight 
Forwarder Investigation. The jurisdiction of the Commission over the 
business of foreign freight forwarders was affirmed by the Supreme 
Court in U. S. vs. American Union Transport, Inc., et al., 327 U. 8. 437 
(See I. C. C. Prac. Journal, March, 1946, pp. 549-550). 

The term ‘‘forwarder’’ is defined in the proposed rules as follows: 


**Definition of a forwarder. For the purpose of these rules and 
regulations, a forwarder is any person engaged in the business of 
dispatching shipments on behalf of other persons, by ocean going 
vessels in foreign commerce or in domestic commerce with or be- 
tween the territories or possessions of the United States, and of 
handling the formalities incident thereto.’’ 


Any person so defined is required, by the rules, to register with the 
Commission; furnish certain information concerning its organization 
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and affiliation ; obtain a registration number which must be used on all 
its documents; and observe certain regulations specified by the rules. 
Such regulations require, in substance, that invoices separately state the 
charges for specific functions of the forwarder as weli as accessorial 
charges; that the forwarder make records of all special contracts and 
extend the benefit of such contracts to all shippers and consignees simi- 
larly situated; and that receipts for cargo be identified so as to differ- 
entiate them from bills of lading. Forwarders are prohibited from ac. 
cepting brokerage from steamship companies after the date on which 
they are required to register unless they have complied with the require- 
ment to register. 











all Recent Court Decisions * 
the By Warren H. WaGNeER 


mi- Combination of regular and irregular route service. 


Interstate Commerce Commission v. Southwest Freight Lines. (18 Law 
Week 2200) 


re- On October 15, 1949, the District Court for the Western District of 
Missouri held that a carrier may not handle a through shipment over 
several segments of its regular route and irregular route radial service 
authority. Quoting from Law Week: 


Motor carrier having regular route and irregular route radial 
service authority cannot entertain through shipments originating 
in one segment of its radial authority, transport same to gateway on 
its regular route, thence transport over its regular route to some 
other gateway thereon, and then make use of another segment on its 
radial authority to transport to destination. 

The carrier argues that it may make use of both its regular and 
irregular routes authority to transport a shipment from point of 
origin in one segment of its radial authority to point of destination 
in another radial segment, without ‘‘interchange’’ or ‘‘service’’ to 
the ‘‘base point’’ of its radial service authority. This interpretation 
‘is erroneous, fallacious and an adventure into semantics.’’ 

In the granting of a certificate, ‘‘service’’ to a community, area, 
or to the public at large is an influential factor. A regular route 
nonscheduled service carrier authorized to transport commodities 
between given points is, under the Motor Carrier Act, supposed to 
be of, and furnish motor carrier ‘‘service’’ to, each of those places. 
An irregular route radial service carrier is supposed to furnish 
“‘service’’ from a fixed ‘‘base point’’ to points located within the 
radial area, and from any point located within the radial area to 
the carrier’s fixed base point or points. 

[Text] ‘‘Service, when applied to a point or place in con- 
nection with motor-carrier operations, contemplates interchange 
with connecting carriers at such point or place, as well as the de- 
livery of goods to a consignee or the acceptance of goods for trans- 
portation from a shipper at such point or place, and such other 
details as are incident to the delivery or receiving of the goods.’’ 

Under a certificate granting irregular route radial operations, 
a carrier is not authorized to perform cross-haul operations by trans- 
porting between points in a radial territory through base points or 
routes. Therefore, when this carrier reads into its certificate the 
authority to carry on the questioned operations, it is reading into 
its certificate an authority, not granted by the terms and provisions 
thereof, by custom, practice, or generally accepted interpretation. 
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Such a reading wholly overlooks the ‘‘service’’ the carrier is sup- 
posed to perform under its certificate. Secondly, such a transpor- 
tation constitutes crosshauling the ‘‘base point’’ authority granted 
in the certificate. And thirdly, the carrier is thereby diffusing the 
base point of its irregular route authority into several base points 
not granted. 








The 





Pentagon Cases—Transit’s intra-District streetcar and bus transportation of 


passengers going to and from Virginia is an integral part of an interstate move- 
ment. 


United States v. Capital Transit Co. 





(Nos. 40 and 41) 


The Supreme Court on November 14, 1949, sustained the two orders 
of the Commission involved in what is known as the Pentagon Cases, 
Docket No. MC-C-801 and Docket No. 28991, wherein the Commission 
declined to permit the Capital Transit to revoke concurrences in tariffs 
containing joint fares between the District of Columbia and nearby 
Virginia points, and in which the Commission required the Capital 
Transit to establish, maintain and apply joint fares with the Virginia 
Bus Companies. Quoting the per curiam opinion: 


In United States v. Capital Transit Co., 325 U. S. 357, we up- 
held the jurisdiction of the Interstate Commerce Commission to 
regulate certain of Capital Transit’s bus and streetcar rates. The 
rates involved were in two different categories. Transit operated, 
as it still does, a bus and streetcar system within the District con- 
necting the residential area with the central business area. It was 
also one of four bus companies carrying passengers from that cen- 
tral business area to the Pentagon Building and other Defense 
establishments located just across the Potomac in Virginia. Each 
day thousands of Government employees living in the District 
boarded Transit’s streetcars near their residences, rode to the Dis- 
trict’s business area, and there transferred to one of the Virginia 
busses for carriage to the nearby Virginia establishments. In the 
above case we sustained a Commission order fixing a through fare 
for the entire trip between the District residential area and the 
Virginia governmental installations. Transit had strongly urged 
that its bus and streetcar transportation between residential and 
business areas, being wholly within the District, could not be treated 
as part of an interstate movement. For reasons stated in our 
former opinion we rejected Transit’s contention, holding that the 
daily stream of Government workers from the District to Virginia 
and back again was an interstate movement and therefore subject 
to regulation by the Commission. This holding applied to Transit 
carriage even where Transit passengers traveled between the Dis- 
trict and Virginia on other bus lines. Transit also contended that 
jurisdiction of the Commission was precluded by a proviso in 
§ 216 (e) of the Interstate Commerce Act exempting ‘*intrastate 
transportation’’ of motor carriers from regulation by the Commis- 
sion. This contention was repeated on motion for rehearing. We 
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rejected it. Our holding that Transit’s part of the District-Virginia 
movements was ‘‘interstate transportation’’ necessarily made the 
§ 216 (e) exemption inapplicable. 

After our holding the Commission entered a new order putting 
into effect the rate order we had sustained. In the present cases, 
here on appeal from a three-judge District Court under 28 U. S. C. 
§ § 1253 and 2101 (b), the new order was enjoined’ on the ground 
that Transit’s transportation, which we had held to be interstate, 
had now become ‘‘intrastate.’’ On the same ground, that court also 
held that Transit was exempt from Commission jurisdiction under 
the proviso in § 216 (e). The District Court also cited to support 
its ruling our recent decision in United States v. Yellow Cab Co., 
332 U. S. 218. 

The District Court apparently took the position that changed 
conditions since our decision in the prior Transit case had deprived 
the Commission of its jurisdiction. When we sustained the Commis- 
sion’s order in that case, Transit was itself operating one of the four 
bus lines carrying Government workers from the District central 
business area to Virginia. It issued transfers to passengers on its 
busses and streetcars between the District business and residential 
areas. These transfers were good for rides on Transit’s own Dis- 
trict-Virginia busses, but Transit would not give transfers good on 
the three competitive lines. We adverted to and relied on this 
situation as one of the reasons supporting the Commission’s require- 
ment that Transit make similar arrangements for through fares 
with the other lines. April 1, 1947, Transit abandoned its District- 
Virginia bus line. Because of this the District Court held that since 
that date all of Transit‘s carriage of Virginia-bound passengers 
had been ‘‘intrastate transportation.’’ 

The District Court’s annulment of the Commission’s order on 
the above ground cannot stand. Our previous holding was that all 
of Transit’s intra-District carriage of passengers bound to and from 
the Virginia establishments was part of an ‘‘interstate’’ movement 
and therefore subject to Commission regulation throughout, upon 
proper Commission findings. United States v. Yellow Cab Co., 
supra, does not conflict with our prior holding that Transit’s trans- 
portation was part of a continuous stream of interstate transporta- 
tion. We adhere to that holding. Transit’s intra-District streetcar 
and bus transportation of passengers going to and from the Virginia 
establishments is an integral part of an interstate movement. 

In support of the District Court’s judgment it is urged that 
there was no substantial evidence to support the Commission’s find- 
ings that its exercise of jurisdiction was necessary to a national 
transportation system ‘‘adequate to meet the needs of . . . the 


1The District Court simultaneously enjoined enforcement of two subsequent 
related Commission orders. One order declined to permit cancellation of the pre- 
scribed through rates and schedules. 47 M. C. C. 205. The other increased the former 
Prescribed maximum rates and provided for divisions of through fares among the 
companies carrying the District-Virginia passengers. 270 1. C. C. 651. 
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national defense.’’ The argument seems to be that the Commission 
should have altered this finding made in the prior proceedings be- 
cause the nation is no longer at war. Another factor pointed out is 
that there are now fewer Army and Navy workers who work in the 
Virginia installations. Neither of these arguments is sufficient to 
justify setting aside findings made by the Commission on this point. 
The evidence before the Commission in the two proceedings indicates 
that the same reasons exist for Commission action now as before. 
and despite attempted interference with the Commission’s power 
by the Public Utilities Commission of the District, it is still true that 
neither the District nor Virginia has adequate power to regulate the 
through rates for this daily stream of interstate travel. 

It is also argued here that the orders should be set aside because 
they are confiscatory. But the record fails to show that this issue 
was properly presented to the Commission for its determination. 
Therefore the question of confiscation is not ripe for judicial review. 

We have examined other contentions urged in support of the 
District Court’s judgments and find that all are without merit. 

The judgments of the District Court in these cases are reversed 
and the causes are remanded to it with directions to dismiss these 
actions. 


THe Curler Justice, Mr. Justice Reep, and Mr. Justice JAcK- 
SON dissenting, said: 


The opinion in-our view bases the judgment on a holding ‘‘that 
all of Transit’s intra-District carriage of passengers bound to and 
from the Virginia establishments was part of an ‘‘interstate’’ move- 
ment and therefore subject to Commission regulation throughout, 
upon proper Commission findings.’’ Since the Court does not rest 
the applicability of the Motor Carrier Act, 49 Stat. 543, to the 
Capital Transit Company on the existence of Transit’s lines to 
Maryland, we, too, lay that problem aside. We understand the 
Court to assert that the statute empowers the Commission to enter 
the contested order whether or not Transit operates admitted inter- 
state routes. 

The present case differs from the former case involving the 
operations of the Transit Company. 325 U.S. 357. In the earlier 
ease Transit served Virginia areas in competition with other inter- 
state operators of busses. As the operator of interstate routes selling 
through tickets on its own lines, Transit was required also to sell 
and accept through tickets that were good for passage on other 
interstate lines. Such obligation was imposed by § 216 (e), the 
section prohibiting anything ‘‘unduly preferential or unduly 
prejudicial,’ and § 216 (c), the section regulating charges for 
voluntary through rates. 325 U. S. at 362. 

Now Transit does not operate the interstate routes to the 
Virginia points. It is not an interstate carrier over the route for 
which it now is required to sell through tickets. Therefore, the 
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Court opinion finds it necessary to rely upon the stream of passen- 
gers between the District and Virginia to put Transit under the 
Motor Carrier Act as engaged in interstate commerce so far as it 
transports, in the District, passengers with an ultimate out-of-state 
destination. We do not believe the Act permits such a construction. 
Clearly the Act is limited to operations in interstate commerce.’ 

' Congress has not used the full extent of its commerce power to 
reach incidents affecting interstate transportation. It has empha- 

sized a contrary intention by providing for the exclusion from the 

coverage of the Act, in certain situations, of interstate passenger 

traffic in a municipality, contiguous municipalities or adjacent 
: zones. § 203 (b) (8). Likewise the Act specifically bars the Com- 
| mission from regulating intrastate transportation on the ground that 
| it affects interstate transportation.2, Since the Motor Carrier Act 
: does not regulate carrier activities that merely affect interstate 
commerce, we think the stream of commerce theory inapplicable.® 


i | a, 


We cannot agree that intrastate carriage of passengers who have an 
intention to continue their journey across state lines by way of 
another and wholly unconnected company makes the first carrier a 
company engaged in interstate commerce under the Motor Carrier 
act as to that transportation. 

The Court’s decision may have unfortunate results. Its un- 
limited language sweeps into the hands of the Commission the 
regulation of all local transportation that carries a large proportion 
of passengers destined for or arriving from out-of-state points. For 
example, the Court’s ruling would seem to include the New York 
City commuter traffic moving by local bus, subway and street car 
service on its way to and from interstate busses. 


1“Sec. 202 (a). The provisions of this part apply to the transportation of passen- 
gers or property by motor carriers engaged in interstate or foreign commerce and to 
the procurement of and the provision of facilities for such transportation, and the 
regulation of such transportation, and of the procurement thereof, and the Provision 
of facilities therefor, is hereby vested in the Interstate Commerce Commission.” 

2“That nothing in this part shall empower the Commission to prescribe, or in 
any manner regulate, the rate, fare, or charge for intrastate transportation, or for any 
service connected therewith, for the purpose of removing — against in- 
terstate commerce or for any other purpose whatever.” § 216 (e). 

8See McLeod v. Threlkeld, 319 U. S. 491; Labor Board v. Jones & Laugblin, 301 
U.S. 1: Stafford v. Wallace, 258 U. S. 495. 
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CONSTITUTION AND BY-LAWS * 
OF 
ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


CONSTITUTION 


Article 1. 


This Association shall be known as ASSOCIATION OF INTERSTATE 
CoMMERCE COMMISSION PRACTITIONERS. 


Article Il. 
Object 


Its object shall be to promote the proper administration of the Inter- 
state Commerce Act and related acts; to uphold the honor of practice 
before the Interstate Commerce Commission, and to encourage cordial 
intercourse among the practitioners. 


Article Ill. 
Qualifications for Membership 


Any person to whom a certificate has been granted to practice be- 
fore the Interstate Commerce Commission may make application for 
membership in this Association. 


Article IV. 
Membership 


Section 1. A person who has been granted a certificate by the 
Interstate Commerce Commission to practice before it may file with the 
Executive Secretary a written application for membership in this As- 
sociation. This application shall be approved unless the Committee on 
Admission to Practice before the Interstate Commerce Commission, to 
which Committee the applications shall be referred by the Executive 
Secretary, shall have made an unfavorable recommendation, in which 
event the Executive Secretary shall refer the matter to the Executive 
Committee for such action as it may consider proper. Whenever an 
application for membership has met the requirements of this section, 
the applicant shall be promptly enrolled as a member upon payment in 
advance of the membership dues. 

Section 2. Any member or applicant for membership nominated 
and elected as above provided, may become a life member of the Associa- 


* As revised November 3, 1949. 
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tion upon written notice to the Treasurer and payment of the sum of 
$100.00 for such life membership. Such payment when made shall be in 
full of all dues to the Association during the life of such member. 

Section 3. Members of the regulatory bodies of the several States 
and the District of Columbia, having jurisdiction over common carriers, 
may upon application and approval thereof by the Executive Com- 
mittee, and payment of dues hereinafter provided for, become members 
of the Association, irrespective of whether or not they have applied to 
and received a certificate to practice from the Interstate Commerce 
Commission. 

Section 4. Members of the Interstate Commerce Commission shall, 
ex officio, be Honorary Members of this Association. 

Members within each of the several districts may at their own ex- 
pense, with the approval of the vice-president of the district, organize 
and maintain district and local chapters which may send delegates to 
annual or other meetings of the Association. Such chapters must con- 
form to the constitution and by-laws of the Association, provided, how- 
ever, that membership in the Association of Interstate Commerce Com- 
mission Practitioners shall be deemed a condition precedent to member- 
ship in any chapter. 














































Article V. 
Officers 
The Officers of the Association shall be: 
A President. 


Sixteen Vice-Presidents—one for each of the sixteen territorial dis- 
tricts into which the United States is divided by the Interstate Com- 
merce Commission in the administration of the Motor Carrier Act. One 
of such Vice-Presidents shall be designated by the Executive Committee 
as First Vice-President. At the meeting adopting this article Vice- 
Presidents from the odd-numbered districts shall be elected for two years 
and from the even-numbered districts for one year. Thereafter, elec- 


tions shall be for two years, except to fill unexpired terms where 
vacancies may exist. 








































A Secretary. 





A Treasurer. 








An Executive Secretary, who need not be a member of the As- 
sociation to be appointed by the Executive Committee to hold office at 
the pleasure of said Committee. 

The President and the Vice-Presidents shall not be eligible for im- 
mediate re-election to their respective offices. 
















Article VI. 
Duties of Officers 


President : The President shall be the chief executive officer of the 
Association and Chairman of the Executive Committee. It shall be his 
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duty to preside at all meetings of the Association; to appoint all stand- 
ing and special committees of the Association, unless otherwise provided 
for, and he shall be a member ex officio of all such committees. 

Vice-Presidents: In the absence or disability of the President his 
duties shall be discharged by one of the Vice-Presidents, designated by 
either the President or in default of his designation by the Executive 
Committee. The Vice-Presidents shall give publicity to the work of the 
Association in their respective districts and shall do all in their power 
to promote district chapters and the interests of the organization in their 
respective districts and call to the attention of the President any matters 
which in their opinions affect or may promote the interests of the Asso- 
ciation. 

Treasurer: The Treasurer shall collect all membership dues, and 
other monies due the Association, which he shall deposit in a national 
bank approved by the Executive Committee, subject to check. The ex- 
penses of the Association shall be paid by voucher-check drawn upon 
the bank and approved by the Executive Secretary, and shall be signed 
by the Treasurer, except that in the absence or disability of the Execu- 
tive Secretary or Treasurer, checks shall be approved, and/or signed, 
by the President or the First Vice-President. 

The Treasurer may, with the advice and consent of the Executive 
Committee deposit in Postal Savings or other national banks or invest, 
from time to time, any surplus funds of the Association in securities of 
a character approved by the Executive Committee. 

The Treasurer and Executive Secretary shall jointly be the custodi- 
ans of all funds and securities owned by the Association. The securities, 
as distinguished from funds on deposit in the bank for current use, shall 
be kept in a safe deposit box in such vaults as they may select. The 
Treasurer and the Executive Secretary shall have access to such safe 
deposit box only in the presence of each other, but in the event of the 
disability of either the Treasurer or the Executive Secretary, the other 
shall have access to such safe deposit box only when accompanied by the 
President. 

The Treasurer and the Executive Secretary shall give bonds for 
amounts to be determined by the Executive Committee—the premium on 
which shall be paid by the Association. 


Article VII. 
Executive Committee 


Section 1. There shall be an Executive Committee which shall 
consist of the President, three Vice-Presidents, designated by the Presi- 
dent, the Secretary, the Treasurer, and three immediate past living ex- 
Presidents. Five members of the Committee shall constitute a quorum. 

Section 2. The Executive Committee shall exercise control over 
the financial affairs and shall have general supervision of the work of the 
Association other than the matters confided to the standing committees. 
The Executive Committee shall receive reports and recommendations 
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from all standing and special committees, the Treasurer and the Secre- 
tary. It shall consider reports of all committees and shall submit them 
to the membership with such comment as it deems appropriate. 

Section 3. The Executive Committee may at its discretion authorize 
and supervise the taking of a vote by mail on any questions of policy or 
other subjects which may require appropriate action prior to a scheduled 
meeting of the Association. 


Article VIII. 
Committee on Membership 


Section 1. There shall be a Committee on Membership, whose duty 
it shall be to obtain new members for the Association, which shall con- 
sist of sixteen members, one from each district, to be selected by the 
President. Any vacancy occurring in the membership of this Committee 
shall for the unexpired term be filled by the President. A majority 
shall constitute a quorum. 


Article IX. 
By-Laws 
Section 1. The By-Laws may be adopted, amended or rescinded at 


any meeting of the Association by vote of two-thirds of the members 
present and entitled to vote, provided that notice of the proposed action 
shall have been given by the Secretary to the members cf the Association 
by mail at least twenty days before the meeting at which such action is 
proposed. 

Section 2. The By-Laws may provide for the censure or expulsion 
of a memer for cause after a hearing, or for suspension or expulsion 
for non-payment of dues. 

Any member suspended or expelled may be reinstated by the affirma- 
tive vote of three-fourths of the members present at the annual meeting. 


Article X. 
Dues 


Section 1. Each member shall pay to the Association for dues six 
dollars for the period of each year from October 1 to September 30 pay- 
able on October 1 of each year in advance. New members admitted after 
April 1, may pay three dollars for the period up to the next October 1. 
Documents and other material may be furnished to members at cost. 

Section 2. No person shall be in good standing, or be qualified to 
exercise, or be entitled to receive any privilege of membership who is in 
six months default in the payment of his dues. The Executive Committee 
> its discretion may remit the dues of any member under special circum- 
stances, 

Section 3. The Committee on Membership may prescribe the form 
of application for membership, and it may direct payment on account of 
dues to accompany the application. 
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Article XI. 


Annual Meetings 


The Association shall meet annually and otherwise at such time and 
place as the Executive Committee may select. 


Article XII. 
Incorporation 


The Association by affirmative vote of at least two-thirds of the mem- 
bers present at any annual meeting may determine to make application 
to become a corporation without shares of stock under the general laws, 
or by special charter of any State of the United States, and in case of 
such determination the Association by such vote may authorize the Presi- 
- dent and the Executive Committee to have done all acts necessary and 
appropriate to accomplish such incorporation, and when it shall be ac- 
complished to transfer all of the Association’s property to such corpora- 


tion. 
Article XII. 
Amendments 


The Constitution may be altered or amended only by two-thirds of 
the members present at any meeting, but no such change shall be made 


unless notice of proposed alteration or amendment shall have been given 
by the Secretary to the members of the Association by mail at least 
twenty days before the meeting at which the amendment is offered. 





BY-LAWS 
Article I. 
Annual Meeting 


The program of the annual meeting of the Association shall be ar- 
ranged by the Executive Committee and notice thereof shall be given to 
the members at least twenty days before the meeting. 


Article II. 
Reports of Committees 


Every committee of the Association shall make a report to the annual 
meeting, but such report shall be submitted in writing in advance to the 
Executive Committee and it shall be the duty of the Executive Committee 
to transmit to the annual meeting its recommendations concerning each 
such report. 


Article Ill. 


D,. A 
re 





Section 1. Every resolution shall be in writing and unless of a 
formal character or presented by a Committee shall be referred by the 
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Chair on presentation, without debate, to an appropriate Committee for 
consideration and report. No resolution which is neither favorably re- 
ported by a Committee nor adopted by the Association shall be published 
in the proceedings of the meetings. 

Section 2. No resolution or motion complimentary to an officer or 
member (except members having charge of arrangements for meetings of 
the Association) for any services performed, paper read, or address de- 
livered shall be considered by the Association. 


Article IV. 
Custody of Papers, Addresses and Reports 


All reports read before the Association, or submitted to it, shall be 
lodged with the Secretary and become the property of the Association, 
(and shall not be published unless by express direction of the Executive 
Committee. ) 


Article V. 
Terms of Office 


The terms of office of all persons elected to any annual meeting shall 
commence at the adjournment of such meeting and shall continue until 
the adjournment of the next annual meeting or until their successors are 


elected and take office. Vacancies in any elective office occurring between 
meetings shall be filled by the Executive Committee. 


Article VI. 
Committees 


Section 1. In addition to the Committees provided for in the Con- 
stitution, the following standing committees shall be appointed annually 
by the President, each Committee to consist of not less than seven nor 
more than nine members so chosen as to give regional representation to 
the membership throughout the United States where practicable but with 
regard to the desirability of personal meetings of at least a majority of 
each committee when necessary. No member shall be selected immediately 
to sueceed himself as a member of the Committee on Nominations. The 
President shall designate the Chairman of each Committee, and shall an- 
nounce the appointments to the Secretary, who shall give notice to the 
persons appointed. 

Committee on Professional Ethics and Grievances. 

Committee on Education for Practice before the Interstate Com- 
merce Commission. 

Committee on Admission to Practice before the Interstate Commerce 
Commission. 

Committee on Procedure. 

Committee on Nominations. 

Committee on Memorials. 
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Section 2. The Committee on Professional Ethics and Grievances 
shall 


(a) Encourage all efforts to improve the professional conduct and 
ethics of practitioners before the Commission; make such investigations 
of professional conduct, unauthorized practice, and of abuses in connec- 
tion with practice before the Interstate Commerce Commission as may be 
directed by the Association or the Executive Committee, and furnish in- 
formation and make recommendations on the foregoing subjects to the 
Executive Committee and the Association. 

(b) Be authorized to express an informal opinion concerning proper 
professional conduct when consulted by members of the Association. 

Such informal opinions shall be expressed only (a) at a meeting of 
the Committee upon approval thereof by at least a majority of the Com- 
mittee, or (b) without a meeting, upon the approval thereof in writing 
by a majority of the Committee after due notice of the matter to be de- 
cided shall have been sent to all its members, provided that, if the Chair- 
man is so requested in any case by a majority of the Committee, the in- 
formal opinion therein shall in that event be considered and expressed 
only at a meeting of the Committee. 

(ec) Be authorized to consider all information as to the professional 
conduct of any member of the Association and to proceed in accordance 
with rules adopted and approved as provided in sub-paragraph (d) of 
this section, upon its own motion or upon complaint preferred. 

(d) Be authorized to adopt such rules as it may deem desirable con- 
cerning the method and procedure to be used in expressing opinions, in 
making investigations in the hearing of complaints, and taking of testi- 
mony. Such rules shall not become effective until approved by the Execu- 
tive Committee. Should the Committee as a result of its investigation 
recommended censure or disbarment in any given case, and its recommen- 
dation be approved by two-thirds vote of the members of the Association 
present and voting, its action shall be communicated through the Presi- 
dent to the Interstate Commerce Commission. 

Section 3. It shall be the duty of the Committee on Admission to 
Practice before the Commission to study and report upon the qualifica- 
tion of every applicant for admission to practice as to his moral fitness 
and to make appropriate recommendations to the Association. 


Section 4. It shall be the duty of the Committee on Education for 
Practice before the Commission to give encouragement to those who are 
planning to be admitted to practice before the Commission by outlining 
courses of training for them and in such other manner as the Committee 
may deem appropriate, and to give such aid as possible to practitioners 
in perfecting their practice before the Commission. 

Section 5. The Committee on Procedure shall consider and report 
any changes which should be made in the present procedure before the 
Interstate Commerce Commission which may simplify and expedite the 
same, and thereby lessen the labor and expense of the Commission and the 
litigants. 

Section 6. The Committee on Nominations shall select and recom- 
mend candidates for the elective offices to be filled at the annual meeting. 
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It shall prepare and submit its report in writing not later than one month 
before the convening of the annual meeting, but at all times so that said 
report may be published in the issue of the Association’s monthly 
JouRNAL for the month next preceding that in which said annual meeting 
shall be held. After the Nominating Committee has reported and its 
report has been published in the monthly JouRNAL, any nine or more 
members of the Association shall have the privilege of making additional 
nominations in writing and filing said nominations with the Secretary of 
the Association, and all such nominations shall be submitted to the annual 
convention before the close of the first session of said annual meeting. 
After nominations are closed a ballot shall be prepared and submitted to 
the members for their vote, as the first order of business on the following 
day. The nominees for offices receiving the highest number of votes shall 
be elected as officers for the ensuing year. 

Section 7. The Committee on Memorials shall prepare and present 
at the annual meeting of the Association a list of members who have 
died during the preceding year. 

Section 8. The Executive Committee shall have jurisdiction over all 
publications of the Association, and shall prepare and supervise for pub- 
lication in the public press any and all information and news concerning 
the activities of the Association which in the judgment of the Committee 
may be of general interest to the public. The President shall appoint a 
Board of Editors which, under the direction of the Executive Committee, 
shall have charge of the I. C. C. Practitioners’ Journal, which is pub- 
lished by the Association. 

Section 9. In addition to the aforesaid standing Committees, the 
President may appoint special Committees to serve for one year ensuing, 
and until discharged or their respective successors are appointed, and 
perform such duties as the Executive Committee shall prescribe. The 
President shall designate the Chairman, and shall announce the appoint- 
ments to the Secretary, who shall give notice to the persons appointed. 

Section 10. The President shall have the power to fill vacancies in 
any standing or special committee. 

Section 11. Unless otherwise stated herein a majority of the mem- 
bers of any Committee shall constitute a quorum 


Section 12. Meetings of any Committee shall be held at such times 
and places as the Chairman thereof may appoint. Reasonable notice 
shall be mailed by him to each member. 


Article VII. 
Audit and Treasurer’s Report 


The Treasurer’s report shall be examined and audited annually be- 
fore its presentation to the Association by a licensed public accountant 
designated by the President. 
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Article VIII. 
Default for Non-Payment of Annual Dues 


If any member is in default in the payment of his dues for a period 
of six months after the same shall become payable the Treasurer shall 
forward to such member a copy of this By-Law—and shall notify such 
member that unless such dues are paid within one month, he will be auto- 
matically dropped from membership. Such members may be reinstated 
upon the same terms and conditions as new members are admitted to the 
Association, subject to the payment of a full year’s dues in advance for 
the fiscal year in which such member is reinstated. 


Article IX. 
Titles 


No member of the Association not admitted to the bar shall use the 
title ‘‘Attorney’’ or ‘‘Counsel,’’ but should use the title ‘‘Traffic Man- 
ager,’’ ‘‘Practitioner before the Interstate Commerce Commission,’ 
‘*Registered Practitioner,’’ or other appropriate title or designation. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Henry E. Foley, Acting President, 10 Post Office Square, Boston, 
Massachusetts. 
Atlanta 


Paul H. Hardin, Chairman, A.T.M., The Coca Cola Company, 310 
North Avenue, N. W., Atlanta, Georgia. 


Baltimore Chapter 


O. W. Hubbard, Chairman, P. O. Box 476, Baltimore 3, Maryland. 
Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


W. Y. Wildman, Chairman, 310 South Michigan Avenue, Chicago 
4, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Fred H. Booth, Chairman, Ass’t to P.T.M., Denver & Rio Grande 
Western Railroad, 101 Rio Grande Building, Denver 1, Colorado. 


District of Columbia Chapter 


Karl L. Wilson, Chairman, Middle Atlantic States Motor Carrier 
Conference, 2111 E Street, N. W., Washington 7, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association. 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 


= 
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Kansas City, Missouri, Chapter 


Wilbur G. Brown, Chairman, T. M., Hart-Bartlett-Sturtevant Grain 
Company, 1000 Board of Trade Building, Kansas City 6, Missouri. 

Meets: 6:00 P. M.. on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 

KE. L. Williams, Chairman, Gen’l. Mgr., Lone Star Package Car 
Company, 443 Frisco Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 

Metropolitan New York Chapter 

Charles H. Trayford, Chairman, General Manager, Mural Trucking 
Service, 60 Lewis Street, New York, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Richard Musenbrock, President, 637 Northwestern Bank Building. 
Minneapolis 2, Minnesota. 

Meets: 6:00 P. M. Second Tuesday of each month. Y. M. C. A. 
Minneapolis. Minn. 


Northeastern Ohio 
G. H. Dilla, President. 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


Joseph F. Eshelman, Chairman, 1740 Broad Street Station Building, 
Philadelphia 4, Pennsylvania. 


Pittsburgh Chapter 
Arthur C. Roy, Chairman, T. M., Eastern Gas & Fuel Associates, 
Coal Division, 236 Koppers Building, Pittsburgh 19, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month. Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 
William Meinhold, Chairman, Southern Pacific Company, 65 Market 
Street, San Francisco 5, California. 
Meets: San Francisco Commercial Club, last Monday of each month. 
A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 
Southern California Chapter 


John F. Kirkman, Chairman, Pacific Coast T. M., The Coca Cola 
Company, 963 East 4th Street, Los Angeles 13, California. 





List of New Members * 


B. Layton Allen, (B) Ass’t to Dir., Traf., 
The Procter & Gamble Company, 
Gwynne Building, 6th & Main Sts., 
Cincinnati, Ohio. 

George Hunt Anderson, (B) Great Lakes 
Pipe Line Company, 1500 Bryant 
Building, Kansas City 13, Missouri. 

Jacob Aronson, (4) 406 Lexington Ave- 
nue, New York 7, os Bs 

Samuel M. Badian, (A) 710—1l4th St., 
N. W., Washington 5, aD 

George H. Blohm, (B) A.T.M., Cities 
Service Oil Company, 70 Pine Street, 
New York 5, N. Y. 

Martin G. Bough, (B) Adkins Transfer 
Co., 320 West 31st Street, Chicago 16, 
Illinois. 

Abraham M. Buchman, (A) . Madison 
Avenue, New York 17, N. Y 

John J. Clement, (B) A.T.M., Singer 
Mfg. Company, Singer Building, 149 
Broadway, New York 6, N. Y. 

Eugene Cook, (A) 201 State Capitol, 
Atlanta, Georgia. 

J. W. Donald Corregan, (B) Chief, In- 
land Rate Section, Ford Motor Com- 
pany, Export Division, Harborside 
Terminal Bldg., 34 Exchange Place, 
Jersey City 2, N. x, 

Paul C. Creal, (B) T. Chevrolet— 
St. Louis Division, Sia Motors 
jog Union & Natural Bridge 

Aves., St. Louis 15, Missouri. 

Harold H. Crist, (B) 410—2Ist Avenue, 
Paterson 3, New Jersey. 

Daniel B. Edelman, (A) 200 West 57th 
Street, New York 19, New York. 

Henry W. Ehrich, (B) Foreign Freight 
Department, Chica o, Burlington & 
Quincy RR Co.,, 47 West Jackson 
Blvd,. Rm. 1100, "Chicago 6, Illinois. 

Thomas W. Findley, Sr., (B) Secy-Megr.. 
Waterloo—Cedar Falls Traf. Ass’n., 
203 Terminal Building, Waterloo, lowa. 

Samuel Flynn, (B) o Archer Street, 
New York 60, 

John J. Genis, Jr., NB) Cities Service Oil 

0., 70 Pine Street, New York 5, N. Y. 

Edgar C. Gentry, (A) 1205 Citizens & 
Southern Nat’l Bank Bldg., Atlanta, 
Georgia 

Charles O. Gillogly, (B) 3513 Dent Place, 
N. W., Washington 7, D. C. 

Robert L. Graves, (B) Ass’t Dir. , Transp., 
Illinois Agricultural Association, 100 
East Ohio Street, Chicago 11, Illinois. 


G. Robert Hallett, Jr., (B) 2235 Eleventh 
Street, Akron 14, Ohio. 

Harry J. Halperin, (A) 271 
Avenue, New York 16, N. Y. 

John W. Hanifin, (A) 1500 First National 
Bank Bldg., Richmond 10, Virginia. 

Philip D. Held, Ae sj West 42nd Street, 
New York 

Harry S. Howard, ny 50-18 Broadway, 
Woodside, N. 

Noe V.  ~ (B) Senior Freight 
Rate Analyst, Standard Oil Company 
of Calif., 225 Bush Street, Rm. 818, San 
Francisco 20, Calif. 

Berthel C. Johnson (B), Consolidated 
Freightways, 2000 West 32nd Street, 
Chicago, Illinois. 

Fred M. Kilker, (B) Ass’t Mgr., Trans- 
portation Dep’t., Ceco Steel Products 
Corporation, 5601 West 26th Street, 
Chicago 50, Illinois. 

Earl B. King, (B) Standing Rate Com- 
mittee, N. E. Motor Rate Bureau, 262 
Washington Street, Boston, Massa- 
chusetts. 

Robert A. Kormel, (B) Pacific Gas & 
Electric Company, 245 Market Street, 
San Francisco 1, California. 

John C. Kuster, (B) T. M., Scherer 
Freight Lines, 424 West Madison 
Street, Ottawa, Illinois. 

Theodore Levene, (A) 902 Press Building, 
Binghamton, N. Y. 

Joseph Liebacher, (B) Traffic Executive 
Association-Eastern Railroads, | Park 
Avenue, New York 16, N. Y 

Frank J. Lynch, (B) Ass’t to Traffic 
Counsel, E. |. DuPont de Nemours & 
Company, DuPont Building, Wilming- 
ton 98, Delaware. 

Francis W. MclInerny, (A) American 
Trucking Associations, Inc., 1424—16th 
Street, N. W., Washington 6, D. C. 

Sidney Marks, (B) M & M Transporta- 
tion Company, i? Kinsley Avenue, 
Providence 3, R. I 

Edward H. Meyer, (B) T. M., The Cuneo 
Eastern Press, Inc. of Pa., Erie Avenue 
at G Street, Philadelphia 32, Pennsyl- 
vania. 

Urban F. Meyer, (B) Supervisor, Rate 
Division, The Procter & Gamble Com- 
a. Gwynne Building, Cincinnati 1, 

io 

Patrick C. Mullen, (A) 332 South Michi- 
gan Avenue, Chicago 4, Illinois. 


Madison 


* Elected to membership November, 1949. 
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William A. Nadolske, (B) Lyons Trans- 
portation Company, 196 Kenmore 
Boulevard, Akron 1, Ohio. 

James V. Nazzaro, Sr., (B) General 
Chemical Division, Allied Chemical & 
Dye Corporation, 40 Rector Street, 
New York 6, N. Y. 

Victor C. Nichols, Jr., (B) A.T.M., 
Standard Steel Works, 16th & Howell 
oat North Kansas City 16, Mis- 
sou 

nrmong M. O'Callaghan, (B) A.T.M., 
American Brake Shoe Company, 230 
Park Avenue, New York 17, N. Y. 

Kenneth R. Otis, (B), Socony Vacuum 
Oil Company, Inc., 26 Broadway, New 
York 4 Y. 

Maurice D. Partelow, (B) Illinois Central 
Railroad, 135 East 1Ith Place, Chicago 
5, Illinois. 

Homer S. Paul, (B) Department of the 
Army, Office Chief of Transportation, 
— Bldg. T-7, Washington 25, 


William B. Paul, (A) 1017 Park Building. 
Pittsburgh 22, Pennsylvania. 

George R. Perrine, (A) 309 Graham 
Building, Aurora, Ililnois. 

Wesley Quinn (A) Box 928, 318% Main 
Street, Clovis, New Mexico. 

Jack M. Rice, (B) Gillette Motor Trans- 
port, Inc., 124 West 4th Street, Kansas 
City 6, Missouri. 

Raymond A. Richards, (B) Gen’l Megr., 
Mathews Trucking Corporation, On- 
tario, N. Y. 

Lewis R. Rowland, (B) Riss & Company, 
9th & Allen Streets, North Kansas City, 
Missouri. 

Carl A. L. Running, (B) The New Jersey 
Zinc Sales Company, Inc., 221 North 
LaSalle Street, Chicago 1, illinois. 


Philip E. Running, (B) Cascade Traffic 
Service, 561 Aloha Street, Seattle 9, 
Washington 

Alfred E. _~— (A) 811 Du Pont Build- 
ing, Miami 32, Florida. 

Albert P. Schaeffer, (B) International 
Forwarding Company, 431 South Dear- 
born Street, Chicago 5, Illinois. 

Edwin A. Schmidiger, (B) Remington 
Rand, Inc., 315 Fourth Avenue, New 
York 10, N. Y. 

J. Albert Snitzer, Jr., Ass’t to Director of 
Traffic, The Coca Cola Company, 310 
North Avenue, Atlanta 1, Georgia, 

J. Roger Stanfield, (B) Director, Port 
Traffic, Jacksonville Traffic Bureau, 
226 West Forsyth Street, Jacksonville 
2, Florida. 

V. Joseph Sulli, (B) Lifschultz Fast 
Freight, 173 West Madison Street, 
Chicago, Illinois. 

M. W. Urban, (B) Secretary, The Hutch- 
inson Board of Trade, Wiley Building, 
Hutchinson, Kansas. 

Michael J. Walsh, Jr., (B) St. Regis 
Paper Company, 230 Park Avenue, 
New York 17, N. Y. 

Robert W. Wright, Jr., (B) Illinois-Cali- 
fornia Express, Inc., ‘2950 Blake Street, 
Denver 17, Colorado. 

Gerard C. Yoder, (B) Montgomery Ward 
& Company, 75 Varick Street, New 
York 13, N. Y. 

Frank E. Zelaney, (B) T. M., Foote 
Mineral Company, 18 West Chelten 
Avenue, Philadelphia 44, Pennsylvania. 

William F. Zinger, (A) 1740 Broad Street 
Station Building, Philadelphia 4, Penn- 
sylvania. 


REINSTATED TO MEMBERSHIP 


Robert Thompson, (A) Texas & Pacific 
Building, Dallas 2, Texas 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear- 
ing in the JourNaw which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission ....$1.00 


Attorney General’s Manual on the Administrative Procedure Act— 
prepared by the Department of Justice, 1948,—reproduced by 
ICC Practitioners’ Association, February 1948 JournaL—while 
they last 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC PractITIONERS’ JOURNAL, June, 1948—while they 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C._—Revised 1947 
Edition, prepared by Committee on Education for Practice .... 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from January issue, ICC PRractITIONERS’ JOURNAL 


Code of Ethics 








